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Via Federal Express

May 20, 1991

Adam M. Kushner, Esqg.
c/o Helen Kang, Esq.
Department. of Justice

doieesp ST ‘CONHD)ENTlNL

San Francisco, CA 94105

Lawrence Groner, Esqg.
Mail Code LE-134S
OE-Super fund

U.S. EPA

401 M Street, S.W.
Washington, D.C. 20460

Re: Medley Farm Site, Gaffney, South Carolina

Dear Adam and Larry:

Enclosed as you each requested is my second draft of the
proposed Special Notice Letter and the proposed Consent Decree
(without attachments) for the Medley Farm Superfund Site. For
your convenience, I have marked the changes, additions and
deletions from my first draft of these documents.

I intend to send the special notice letter package,
including the draft Consent Decree, to the PRPs by May 29, 1991,
as I will be out of the office on May 30th and 31lst. I would
appreciate receiving your final comments by Monday, May 27th so
that I can finalize the documents. It is important that we
stick to this schedule so that we can meet the Region IV program
office’s commitment of having a 51gned Consent Decree by the end
of the fiscal year.

- Also enclosed in Larry'’'s package as he requested is a copy
of the comments received from the steering committee on the
proposed plan for the Site, along with EPA’s response to such
comments. I will send you each a copy of the Record of Decision
when it is final.
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Messrs. Kushner and Groner
Page 2
May 20, 1991

Please do not hesitate to contact me at FTS 257-2641 if
you need any further documents or information. I look foiward
to hearing from you both at your earliest convenience. Tlank
you for your help on this case.

Sincerely,

Elaine G. Levine
Assistant Regional Counsel
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GENERAL, AND SPECIAL NOTICE LETTER

FOR REMEDIAY, DESIGN/REMEDIAL ACTION (RD/RA
URGENT LEGAL MATTER--PROMPT REPLY REQUESTED
CERTIFIED MATL--RETURN RECEIPT REQUESTED

Milliken & Company
P.0. Box 817
Inman, SC 29349

RE: The Medley Farm Site (the "Site")
Gaffney, South Carolina

Dear Sir or Madam:

This letter notifies you that Milliken Company may be a liable

party within the meaning of and as set forth in Section 1(7(a)

of the Comprehensive Environmental Response, Compensation, and

Liability Act ("CERCLA"), 42 U.S.C. § 9607(a), as amended, with
respect to the above-referenced Site.

As the enclosed Record of Decision details, the United States
Environmental Protection Agency ("EPA") has documented the
release or threatened release of hazardous substances,
pollutants and contaminants at the above-referenced Site. EPA
is considering spending public funds to abate the releases or
threatened releases of hazardous substances, pollutants orx
contaminants by undertaking the response actions pursuant to
Section 104 of CERCLA, 42 U.S.C. § 9604, unless the Agency
determines that such action will be done properly by a
potentially responsible party (a "PRP"). By this letter, EPA is
notifying PRPs of the opportunity to perform the response
activities outlined below.

In addition, this letter serves three other purposes: (1) to
demand reimbursement of response costs that have been incurred
at the Site, including interest thereon; (2) to notify yoi that
a 60-day period of formal negotiations with EPA automatically
begins upon receipt of this notice, which EPA has deemed t> be
seven calendar days from the date of this letter; and (3) to
provide general and siite-specific documentation in order to
assist you in the necotiation process. Such documentation
includes a draft Consent Decree, a copy of the Record of
Decision, and Scope of Work.

Pinted on Recycled Paper
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NOTICE OF POTENTIAL LIABILITY

PRPs under CERCLA include: the current owners or operators of
the Site; persons who at the time of disposal of hazardous
substances owned or operated the facility; persons who by
contract, agreement, or otherwise arranged for disposal or
treatment, or arrangad with a transporter for disposal or
treatment of hazardouas substances; and persons who accept or
accepted any hazardous substance for transport to disposal
facilities and selected such facilities.

Under CERCLA and other laws, potentially responsible parties may
be liable for all funds expended by the United States government
to take necessary corrective action at a site, including
planning, investigat.ion, cleanup and enforcement activities
associated with a site. In addition, potentially responsible
parties may be required to pay damages for injury to natural
resources or for their destruction or loss, together with the
cost of assessing such damages.

Based on information received during litigation and the
investigation of this Site, EPA believes that Milliken & Company
is a generator of hazardous substances at the Site and a
responsible party uncer Section 107 of CERCLA, 42 U.S.C. §
9607(a). Before the government undertakes further respons:
actions, EPA requests that the PRPs voluntarily perform th: work
necessary to prevent any releases or threatened releases of
hazardous substances from the Site.

SPECIAL NOTICE AND NEGOTIATION MORATORIUM

EPA encourages good faith negotiations between Milliken &
Company and EPA and between Milliken & Company and other PIPs
regarding the response actions required at the Site. 1In
accordance with Section 122(e) of CERCLA, 42 U.S.C. § 9622 e),
EPA is providing as Enclosure A to this letter, a PRP
information package which includes a list of names and addiesses
of other PRPs receiving this notification.

EPA has determined that a period of negotiation would facilitate
settlement between EPA and the PRPs. Pursuant to Section

122 (e) of CERCLA, 42 U.S.C. § 9622(e), a 60-day moratorium on
certain EPA response activities at the Site will begin seven
calendar days from the date of this letter. During this 6(-day
period, the PRPs, including Milliken & Company, are invitec¢ to
participate in
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formal negotiations with EPA and to negotiate a settlemeni.
providing for the PRPs to conduct or finance the Remedial
Design/Remedial Action ("RD/RA") at this Site. The 60-dayr
negotiation period will be continued for an additional 60 days
if, within the initial 60-day period, the PRPs provide EPAL with
a good faith offer to conduct or finance the RD/RA. 1If a
settlement is reached between EPA and the PRPs within the 120
day moratorium period, the settlement will be embodied in a
Consent Decree for the RD/RA.

Pursuant to Section 122(e)(4) of CERCLA, 42 U.S.C. § 9622(e)(4),
if a good faith offer is not received within the initial €0-day
notice period, EPA may take appropriate action at the Site.
Moreover, EPA reserves the right to take action at any time at
the Site in the even: that a significant threat requiring EPA’s
immediate response arises.

A good faith offer is a written proposal which demonstrates the
PRPs’ qualifications and willingness to conduct or finance the
RD/RA. A good faith offer to conduct or finance the RD/RA must
include the following elements:

1. A statement of willingness by the PRPs to conduct or
finance the RD/RA which is consistent with the draft
Consent Decree, Scope of Work, and Record of Decision
and which provides a sufficient basis for further
negotiations.

2. A response to the terms of the draft Consent Decr:e and
enclosed Sccpe of Work.

3. A demonstration of the PRPs’ technical capability to
carry out the RD/RA including the identification of the
firm(s) that would be used to conduct the work or a
description of the process that will be used to salect
the firm(s).

4. A demonstration of the PRPs’ capability and willingness
to finance the RD/RA.

5. A statement of the PRPs’ willingness to reimburse EPA
for costs incurred in overseeing the PRPs’ conduct. of
the RD/RA.

6. The name, address and telephone number of the party or

steering committee who will represent the PRPs in
negotiations.
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ADMINISTRATIVE RECORD

Pursuant to Section 113(k) of CERCLA, EPA has compiled the
administrative record which contains documents that form the
basis of EPA’s decision on the selection of a response action
for the Site. This administrative record is open to the rublic
for inspection and comment at the Cherokee County Public
Library, 300 E. Rutledge Street, Gaffney, South Carolina end at
the EPA Library, 345 Courtland Street, N.E., Atlanta, Georgia

DEMAND FOR PAYMENT

In accordance with CERCLA, EPA has already undertaken certain
actions and incurred costs in response to conditions at this
Site. Those response actions include oversight of the conduct
of the Remedial Investigation/Feasibility Study (the "RI/FS").
The cost to date of i:he response actions performed at the Site
through EPA funding which have not been reimbursed by the PRPs
is approximately $_ . Pursuant to Section 107 of CERCLA,
42 U.S.C. § 9607, EPA hereby demands payment of the above-stated
amount, together with any and all interest recoverable by law.

As stated above, EPA anticipates expending additional funds to
conduct the RD/RA at this Site. Whether EPA funds the entire
RD/RA or simply incurs costs in overseeing the parties
conducting these response activities, you are potentially liable
for these expenditures plus interest.

PRP STEERING COMMITTEE

EPA recommends that all PRPs meet to select a steering comnittee
responsible for representing the group’s interests.

Establishing a manageable group is critical for successful
negotiations with EP2A. Alternatively, EPA encourages each PRP
to select one person from its company or organization who will
represent its interests. Certain of the PRPs at this Site
formed a steering committee in connection with the conduct of
the Remedial Investigation/Feasibility Study for the Site. This
steering committee has been chaired by the law firm of King &
Spalding, Atlanta, Georgia.

PRP RESPONSE AND EPA CONTACT PERSON

Section 122(e) of CERCLA, 42 U.S.C. § 9622(e) provides thai.
Milliken & Company has 60 days .to make a good faith offer {0
EPA. However, you are requested to contact EPA in writing
within twenty (20) calendar days of the date of this letter to
indicate whether you wish to participate in negotiations to
undertake or finance the RD/RA at this Site.
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You may respond individually or through a steering commit:ee if
such a committee has been formed. Your letter should include
the appropriate person’s name, address and telephone numb2ar for
further contact with you.

If EPA does not receive a timely response, EPA will assum: that
Milliken & Company does not wish to negotiate a resolution of
its liabilities in connection with the response, and that
Milliken & Company has declined any involvement in perforning
these response activities. Milliken & Company may be held
liable hereafter under Section 107 of CERCLA, 42 U.S.C. § 9607,
for the cost of the response actions which EPA performs ai: the
Site and for any damages to natural resources.

Your response to this notice letter should be sent to:

Elaine G. Levine

Assistant Regional Counsel

U.S. Environmental Protection Agency
345 Courtland Street, N.E.

Atlanta, Georgia 30365

404/347-2641

If you have any legal questions pertaining to this matter,
please direct them to Ms. Levine. Questions of a technicel
nature only should be directed to Ralph Howard or Jon Borrholm,
Remedial Project Managers, at 404/347-7791.

Due to the seriousness of the problem at the Site and the legal
ramifications of yourr failure to respond promptly, EPA strongly
encourages you to give this matter your immediate attention and
to respond within the time specified above.

Thank you for your cooperation in this matter.

Sincerely,

Donald J. Guinyard, Acting Director
Waste Management Division

Enclosures
cc: [Insert State Contact]

Adam Kushner, Esq.
U.S. Department of Justice

Mr. James Lee
Regional Environmental QOfficer
U.S. Department of the Interior



[insert state natural resources contact]

bcc: Lawrence Groner, Esqg.
Office of Enforcement

EPA Headquarters

Alicia Corley
Office of Waste Programs Enforcement



IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
SPARTANBURG DIVISION

UNITED STATES OF AMERICA,
Plaintiff,
v.

ABCO INDUSTRIES, LTD.,

BASF CORPORATION, COI.ONTAL
HEIGHTS PACKAGING, INC.,
ETHOX CHEMICALS, INC.,
EVODE-TANNER INDUSTRIES,
INC., MCKESSON CORPORATION,
CLYDE MEDLEY, RALPH (. MEDLEY,
MILLIKEN & COMPANY, NATIONAL
STARCH AND CHEMICAL
CORPORATION, SPECIALTY
INDUSTRIAL PRODUCTS, INC.,
AND UNISPHERE CHEMICAL

CORPORATION,

Defendants.
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I. BACKGROUND

A. The United States of America (the "United Sta:es"),
on behalf of the Administrator of the United States
Environmental Protection Agency ("EPA"), filed a complaini. in
this matter pursuant to Sections 106 and 107 of the
Comprehensive Environmental Response, Compensation, and
Liability Act ("CERCLA"), 42 U.S.C. §§ 9606 and 9607.

B. The United States in its complaint seeks: (1)
reimbursement of costs incurred by EPA and the Department of
Justice for response actions at the Medley Farm Superfund Site

(the "Site") in Gaffney, Cherokee County, South Carolina,

together with accrued interest; (2) performance of studies and

response work by the Defendants at the Site in conformity wvith
the Record of Decision (as defined below) and the National

Contingency Plan, 40 C.F.R. Part 300 (as amended) (the "NC»?");

—_— é{\n}r—c\‘.
(3) a declaration of Defendants’ liability for futureggespnnse R GRT
costs; and (4) such other relief as the Court deems‘fppro rriate.
<e Rede Y
c. In accordance with the NCP and Section 121(f)(..)(F)

of CERCLA, 42 U.S.C. § 9621(f)(1)(F), EPA notified the State of
South Carolina (the "State"") on May ; 1991 of negotiations
with potentially responsible parties regarding the

implementation of the remedial design and remedial action for



the Site, and EPA has provided the State with an opportunity to
participate in such negotiations and be a party to this
settlement.

D. In accordance with Section 122(j)(1) of CERCLA, 2
U.S.C. § 9622(j)(1), EPA notified the Department of the Interior
and the state natural resource trustees on May __ , 1991 c«f
negotiations with potentially responsible parties regardirg the
release of hazardous substances that may have resulted in injury

to the natural resources under federal and state trusteeship and

encouraged the trustees to participate in the negotiation of
this Consent Decree.

E. The Defendants that have entered into this Consen:
Decree (EEE "Settling Defendants") do not admit any liabil.ity to
the Plaintiff arising out of the transactions or occurences
alleged in the complaint.

F. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 96(5,
EPA placed the Site on the National Priorities List, set fcrth
at 40 C.F.R. Part 300, Appendix B, by publication in the Federal
Register on March 14, 1990, 55 Fed. Reg. 9701;

G. In response to a release or a substantial threat of a
release of hazardous substances at or from the Site, certaia of
the Settling Defendants commenced on January 29, 1988, a
Remedial Investigation and Feasibility Study ("RI/FS"),for ‘:he

Site pursuant to 40 C.F.R. § 300.430;
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H. The Settling Defendants referred to in Paragraph G

above completed a Remedial Investigation ("RI") Report on

~ May . 1991, and a Feasibility Study ("FS") Report on
~ -
éc\"‘a ;
UAMJ‘A2May , 1991;

I. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9¢17,
EPA published notice of the proposed plan for remedial action on

February 12, 1991, in the Greenville News, which is a major

local newspaper of general circulation. EPA provided an
opportunity for written and oral comments from the public on the
proposed remedial act.ion. A copy of the transcript of the
public meeting is available to the public as part of the
administrative recorcl upon which the Regional Administrator
based the selection of the response action.

J. The decision by EPA on the remedial action to be
implemented at the Site is embodied in a final Record of

deleted - Apt

Decision (the "ROD"), executed °nLEEX __+ 1991, on which tle
State had a reasonable opportunity to review and comment and on
which the State has given its concurrence. The ROD includes a
responsiveness summary to the public comments. Notice of the
final plan was published on 1991, in accordence

—_
with Section 117(b) of CERCLA.




K. Based on the information presently available to EI'A, EPA
believes that the Work will be properly and promptly conducted
by the Settling Defendants.

L. Solely for the purposes of Section 113(j) of CERCIA, 42

jifiﬂi_§_2§i§ill, the Remedial Action selected by the ROD &énd the
Work to be performed by the Settling Defendants shall constitute
a response action taken or ordered by the President.

M. The Parties recognize, and the Court by entering this

Consent Decree finds, that this Consent Decree has been

negotiated by the Parties in good faith and that implementation

of this Consent Decree will expedite the cleanup of the Site and
will avoid prolonged and complicated litigation between thz2
Parties, and that this Consent Decree is fair, reasonable, and
in the public interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and De:reed:

IT. JURISDICTION

1. This Court has jurisdiction over the subject matte::r of
this action pursuant to 28 U.S.C. §§ 1331 and 1345, and 42
U.S.C. §§ 9606, 9607, and 9613(b). This Court also has peisonal
jurisdiction over the Settling Defendants. Solely for the
purposes of this Consent Decree and the underlying complairt,
Settling Defendants waive all objections and defenses that they

may have to jurisdiction of this Court or to venue in this



District. Settling Defendants shall not challenge the termms of

this Consent Decree or this Court’s jurisdiction to enter and

enforce this Consent Decree.

III. PARTIES BOUND

2. This Consent Decree applies to and is binding upon the
United States and upon Settling Defendants and their heirs,
successors and assigns. Any change in ownership or corporate
status of a Settling Defendant including, but not limited to,
any transfer of assets or real or personal property, shall in no
way alter such Settling Defendant’s responsibilities under this
Consent Decree.

3. Settling Defendants shall provide a copy of this Consent
Decree to each contractor hired to perform the Work (as defined
below) required by this Consent Decree and to each person
representing any Settling Defendant with respect to the Site or
the Work and shall condition all contracts entered into
hereunder upon performance of the Work in conformity with :he
terms of this Consent Decree. Settling Defendants or thei:
contractors shall prcvide written notice of the Consent Decree
to all subcontractors hired to perform any portion of the liork
required by this Consent Decree. Settling Defendants shal..

nonetheless be responsible for ensuring that their contractors



and subcontractors perform the Work contemplated herein ia

accordance with this Consent Decree. With regard to the

activities undertaken pursuant to this Consent Decree, each

contractor and subcontractor shall be deemed to be in a

contractual relationship with the Settling Defendants within the

meaning of Section 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3).
Iv. DEFINITIONS

4. Unless otherwise expressly provided herein, terms used
in this Consent Decrwee which are defined in CERCLA or in
regulations promulgated under CERCLA shall have the meanings
assigned to them in CERCLA or in such regulations. Whenevar
terms listed below are used in this Consent Decree or in tae
appendices attached hereto and incorporated hereunder, the
following definitions shall apply:

"CERCLA" shall mean the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980, as amended,
42 U.S.C. §§ 9601 et seq.

"Consent Decree" shall mean this Decree and all appendices
attached hereto. 1In the event of conflict between this Decree
and any appendix, this Decree shall control.

"Day" shall mean a calendar day unless expressly stated to
be a working day. "Working day" shall mean a day other than a

Saturday, Sunday, or Federal holiday. In computing any period



of time under this Consent Decree, where the last day wou.d fall
on a Saturday, Sunday, or Federal holiday, the period sha..l run
until the close of business of the next working day.

"EPA" shall mean the United States Environmental Protection
Agency and any successor departments or agencies of the United
lStates.

"DHEC" shall mean the South Carolina Department of Heeclth
and Environmental Control and any successor departments ox
agencies of the State of South Carolina.

"Future Response Costs” shall mean all costs, including, but
not limited to, direct and indirect costs, that the United
States incurs in oveirrseeing the Work, including, but not limited
to, payroll costs, contractor costs, travel costs, laboratory
costs, the costs incurred pursuant to Sections VII, VIII, and X,
and the costs of reviewing or developing plans, reports ani
other items pursuant to this Consent Decree, verifying the Work,
or otherwise implemeriting or enforcing this Consent Decree.
Future Response Costs shall also include all costs, including
direct and indirect costs, incurred by the United States in
connection with the Site between October 1, 1990 and the
effective date of this Consent Decree and all interest on the
Past Response Costs from October 1, 1990 to the date of payment

of the Past Response Costs.

» —



"National Contirigency Plan" or "NCP" shall mean the
National 0il and Hazardous Substances Pollution Contingen:y Plan
promulgated pursuant. to Section 105 of CERCLA, 42 U.S.C. : 9605,
codified at 40 C.F.R. Part 300, including, but not limited to,
any amendments thereto.

"Operation and Maintenance" or "O & M" shall mean all
activities required to maintain the effectiveness of the
Remedial Action as required under the Operation and Maintenance
Plan approved or developed by EPA pursuant to this Consent.
Decree and the Scope of Work ("SOW").

"Owner Settling PDefendant" shall mean the Settling Defendant
Ralph C. Medley.

"Paragraph" shall mean a portion of this Consent Decree
identified by an arabic numeral or an upper case letter.

"Parties" shall mean the United States and the Settling
Defendants.

"Past Response Costs" shall mean all costs, including, but

not limited to, direct and indirect costs and interest, that the

-—

United States incurred with regard to the Site on and prior to

September 30, 1990.
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"Performance Standards" shall mean those cleanup standards,
standards of control, and other substantive requirements,
criteria or limitations set forth in the ROD and the SOW.

"Plaintiff" shall mean the United States.

"RCRA" shall mean the Solid Waste Disposal Act, as amended,
42 U.5.C. §§ 6901 et seqg. (also known as the Resource
Conservation and Recovery Act).

"Record of Decision" or "ROD" shall mean the EPA Recoid of
Decision relating to the Site signed on May __, 1991, by the
Regional Administratosr, EPA Region IV, and all attachments
thereto.

"Remedial Action" shall mean those activities, except for
Operation and Maintenance, to be undertaken by the Settling
Defendants to implement the final plans and specifications
submitted by the Setiling Defendants pursuant to the Remedial
Design Work Plan and approved by EPA.

"Remedial Action Work Plan" shall mean the document
submitted by the Settling Defendants pursuant to Paragraph 12.a
of this Consent Decree and described more fully in Paragrabsh
12.b.

"Remedial Design" shall mean those activities to be
undertaken by the Settling Defendants to develop the final plans
and specifications fcr the Remedial Action pursuant to,the

Remedial Design Work Plan.
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"Remedial Design Work Plan" shall mean the document
submitted by the Settling Defendants pursuant to Paragraph 1ll.a
of this Consent Decree and described more fully in Paragriiph
11.b.

"Scope of Work" or "SOW" shall mean the statement of vork
for implementation of the Remedial Design, Remedial Action, and
Operation and Maintenance at the Site, as set forth in Aprendix
B to this Consent Decree and any modifications made in
accordance with Section XXXII (Modification) of this Consent
Decree.

"Section" shall mean a portion of this Consent Decree
identified by a roman numeral.

"Settling Defendants" shall mean those Parties identified in
Appendix D.

"Site" shall mean the Medley Farm Superfund Site,
encompassing approximately seven acres, located off of Burait Gin
Road (Highway 72), approximately six miles south of the Ci:y of
Gaffney, South Carolina, in Cherokee County, South Carolini and
depicted more particularly on the map attached as Appendix C.

"State" shall mean the State of South Carolina.

"Supervising Contractor" shall mean the EEEEEEEE& contiractor

retained by the Settling Defendants to supervise and direct:

/oo v
implementation of|the Work under this Consent Decrez% .
\;}:ﬂ) ‘r“
ey deloted ;

“and C«-e(&—«o.:-td \OJ

g

‘Pa.ci\/n »f;k 10
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"United States" shall mean the United States of America.

"Waste Material" shall mean (1) any "hazardous substarnce" RRCER
vand

under Section 101(14) of CERCLA, 42 U.S.C. § 9601(14); (2)[any
pollutant or contamination under Section 101(33) of CERCLZ., 42

U.s.C. § 6903(27); and (3) any "solid waste" under Sectior.

1004(27) of RCRA, 42 U.S.C. § 9603(27).

"Work" shall mean all activities Settling Defendants cre
required to perform under this Consent Decree, except those
required by Section XXVI (Retention of Records).

V. GENERAL PROVISIONS

5. Objectives of the Parties

The objective of the Parties in entering into this Consent
Decree is to protect public health and welfare and the
environment from releases or threatened releases of Waste
Material from the Site. This objective shall be accomplisnhned

by the design and implementation of the Remedial Action ani

deleked
Operation & Maintenance at the Site by the Settling Defendants.x//:‘r+ .
2 w
6. Commitments by Settling Defendants alou .. -
Site.

a. Settling Defendants shall finance and perforn the
Work in accordance with this Consent Decree, including, bu: not
limited to, the SOW and all plans, standards, specifications,

and schedules set forth in or developed and approved by EPii

pursuant to this Consent Decree. Settling Defendants ghal.. also
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reimburse the United States for Past Response Costs and Future
Response Costs as provided in this Consent Decree.

b. The obligations of Settling Defendants to f: nance
and perform the Work and to pay amounts owed the United States
under this Consent Decree are joint and several. In the ewvent
of the insolvency of one or more of the Settling Defendants, or
the failure of any one or more Settling Defendants to implement
the requirements of this Consent Decree, the remaining Settling
Defendants shall complete all such requirements.

7. Compliance With Applicable Law

All activities undertaken by Settling Defendants pursuant to
this Consent Decree shall be performed in accordance with the
requirements of all applicable federal and state laws and

regulations. Settling Defendants must also compiy with all

applicable or relevant and appropriate requirements of all

federal and state environmental laws as set forth in-the R3p-and

v
the SOW. |The activit.ies conducted pursuant to this Consent

Decree, if\approved by EPA, shall be considered to be consistent

with the NCP. delated - N The US hoo Acbm 4 et
8. Permits
a. As provided in Section 121(e) of CERCLA, 42 1].S.C.

§ 9621(e), and Section 300.5 of the NCP, no permit shall be

required for any portion of the Work conducted entirely on the
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Site. Where any portion of the work requires a federal o:: state
permit or approval, Settling Defendants shall submit timely and
complete applications and take all other actions necessar: to
obtain all such permits or approvals.

b. The Settling Defendants may seek relief under the
provisions of Section XIX (Force Majeure) of this Consent Decree
for any delay in the performance of the Work resulting from a
failure to obtain, or a delay in obtaining, any permit recuired
for the Work.

c. This Consent Decree is not, and shall not be
construed to be, a permit issued pursuant to any federal cr
state statute or regulation.

9. Notice of Obligations to Successors-in-Title

a. Within 15 days after the entry of this Consent
Decree, the Owner Settling Defendant shall record a certified
copy of this Consent Decree with the Registry of Deeds or other
appropriate office, of Cherokee County, State of South
Carolina. Thereafter, each deed, title, or other instrumznt

conveying an interest. in the property included in the Site shall

contain a notice stating that the property is subject to thais
Consent Decree and any lien retained by the United States and

shall reference the recorded location of the Consent Decre: and
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any restrictions aprlicable to the property under this Consent
Decree.

b. The obligations of the Owner Settling Defenclant
with respect to the provision of access under Section X (l«ccess)
shall be binding upon such Settling Defendant and any and all
persons who subsequently acquire any such interest or portion
thereof (hereinafter "Successors-in-Title"). Within 15 deys
after the entry of this Consent Decree, Owner Settling Defendant

shall record at the Registry of Deeds, or other appropriate

office where land ownership and transfer records are maintained
for the property, a notice of obligation to provide access under
Section X (Access) and related covenants. Each subsequent

instrument/conveying an interest to any such property inclided
AC
e

“;z”f in the Site shall reference the recorded location of such 1otice

and covenants appliceble to the property.

c. The Owner Settling Defendant and any
Successor-in-Title shall, at least 30 days prior to the
conveyance of any such interest, give written notice of th:s
Consent Decree to the grantee and written notice to EPA of the
proposed conveyance, including the name and address of the
grantee, and the date on which notice of the Consent Decree: has
been given to the grantee. 1In the event of any such conveyance,
the{?ettling Defendantg: obligations under this Consent Decree,

c\C ‘-L,thcl B

{y O\_u/\l/\—n
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including their obligations to provide or secure access plursuant

to Section X, shall continue to be met by thei?ettling
L-RL’L\‘!:C{ " ”O\.-)'\.l '\.“

Defendants. In addition, if the United States approves, the

grantee may perform some or all of the Work under this Corsent
Decree. In no event shall the conveyance of an interest in
property that includes, or is a portion of, the Site releégse or
otherwise affect the liability of any of the Settling Defendants
to comply with the Consent Decree.

VI. PERFORMANCE (OF THE WORK BY SETTLING DEFENDANTS

10. Selection of Supervising Contractor

a. All aspects of the Work to be performed by
Settling Defendants pursuant to this Section VI (Performan:ze of
the Work by Settling Defendants), Section VII (Additional
deleked @ U8

Response Actions), Section VIII é%PA Periodic Review), and
Section IX (Quality Assurance, Sampling and Data Analysis) of
this Consent Decree shall be under the direction and superrision
of the Supervising Contractor, the selection of which shall be Adédﬂ
subject to disapproval by EPA. Within 10 days after the lodging / rentd
of this Consent Decree, Settling Defendants shall notify EPA in
writing of the name, title, and qualifications of any contiactor
proposed to be the Supervising Contractor. If at any time

thereafter, Settling Defendants propose to change a Supervising

Contractor, Settling Defendants shall give notice to ERA ard
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|) v
Jolted T tope®

shall obtain an authorization to proceed from EPA before the new
I —— n

Supervising Contractor performs, directs, or supervises any Work

under this Consent Decree.

b. If EPA disapproves a proposed Supervising
Contractor, EPA will notify Settling Defendants in writinj. t‘k%i;l
Settling Defendants.iEEEEYSubmit to EPA a list of contrac:ors, )if g
eppneT

/TSjﬁfI;;I;ding the qualifications of each contractor, that would be

Z

M/W‘ﬁ‘ acceptable to Settling Defendants within thirty days of receipt

é“s of EPA’s disapproval of the contractor previously proposed. EPA

will thereafter provide written notice to Settling Defendiints of
the names of the contractor(s) that it disapproves and

authorization to proceed with respect to any of the other

— -

contractors. Settling Defendants may select any contractor from
Rt

that list that is not disapproveg and shall notify EPA of the
name of the contractor selected within 21 days of EPA’s
designation of approved contractors.
c. If EPA fails to provide written notice of its X

ddided = “OF tha namec @0 Hee bef
authorization to proceed or dlsapproval as provided in this

/(;;”-Sectlé\)?nd this failure prevents the Settllng Defendants from

%;;*Kq meeting one or more deadlines in a plan approved by the EFA
pursuant to this Consent Decree, Settling Defendants may seek
relief under the provisions of Section XIX (Force Majeure)

hereof.
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11. Remedial Design.

a. Within 60 days afteg/gPA’s issuance of an

authorization to prcceed pursuant to Paragraph 10, Settling

Defendants shall sukmit to EPA and the State a work plan :or the
design of the Remedial Action at the Site (the "Remedial Dhesign
Work Plan"). The Remedial Design Work Plan shall provide a
detailed approach for designing the remedy set forth in the ROD

in accordance with the SOW and, upon its approval by EPA, shall

be incorporated into and become enforceablikaager this C253%22M° o’

Decree. In addition, within 60 days after issuance of tlte
A =

authorization to proceed, the Settling Defendants shall stbmit

to EPA and the State a Health and Safety Plan for field design
activities which conforms to the applicable Occupational fafety
and Health Administration and EPA requirements including, but
not limited to, 29 C.F.R. § 1910.120.

b. The Remedial Design Work Plan shall include plans
and schedules for implementation of all remedial design and
pre-design tasks identified in the SOW, including, but not
limited to, plans and schedules for the completion of: (1) a
remedial design sampling and analysis plan (including, but not
limited to, a Remedi&l Design Quality Assurance Project Plan (RD
QAPP) in accordance with Section IX (Quality Assurance, Samnpling

and Data Analysis); (2) the Remedial Design Project Operat.ions

S a
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Plan (RD POP)); (3) a treatability study; (4) a preliminacy
design submittal; (£) an intermediate design submittal; and (6)
a prefinal/final design submittal. 1In addition, the Reme:ial
Design Work Plan shall include a schedule for completion of the
Remedial Design Work Plan.

c. Upon approval of the Remedial Design Work P..an by
EPA, after a reasonable opportunity for review and comment: by
the State, and submittal of the Health and Safety Plan for all
field activities to EPA and the State, Settling Defendants shall
implement the Remedial Design Work Plan. The Settling

Defendants shall submit to EPA and the State all plans,

submittals and other deliverables required under the approved
Remedial Design Work Plan in accordance with the approved
schedule for review and approval pursuant to Section XII
(Submissions Requiring Agency Approval). Unless otherwis:?2
directed by EPA, Settling Defendants shall not commence fu:-ther
Remedial Design activities at the Site prior to approval o: the
Remedial Design Work Plan.

d. The preliminary design submittal shall include, at
a minimum, the following: (1) design criteria; (2) results of
treatability studies; (3) results of additional field sampling;
(4) projedt delivery strategy; (5) preliminary plans, drawings
and sketches; (6) reQuiring specifications in outline form; and

(7) preliminary construction schedule.
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e. The intermediate design submittal, if required by
EPA or if independently submitted by the Settling Defendants,
shall be a continuation and expansion of the preliminary
design. Any value engineering proposals must be identified and
evaluated during this review.

£. The pre-final/final design submittal shall
include, at a minimum, the following: (1) final plans and
specifications; (2) Operation and Maintenance Plan; (3) Fi:ld
Sampling Plan (directed at measuring progress towards meeting
Performance Standards); and (4) Contingency Plan.

12. Remedial Action.

a. Within 45 days after the approval of the fina..
design submittal, Settling Defendants shall submit to EPA and
the State, a work plan for the performance of the Remedial
Action at the Site (EEE "Remedial Action Work Plan"). The
Remedial Action Work Plan shall provide for construction oif the
remedy, in accordance with the SOW, as set forth in the design
plans and specifications in the approved final design
submittal. Upon its approval by EPA, the Remedial Action Work
Plan shall be incorporated into and become enforceable under
this Consent Decree. At the same time as they submit the
Remedial Action Work Plan, Settling Defendants shall submit to

EPA and the State a Health and Safety Plan for field agtivities
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required by the Remedial Action Work Plan. Such Health and

§3£S£X_E£3§_§Q§li_conform to the applicable Occupational Safety
and Health Administration and EPA requirements including, but
not limited to, 29 C.F.R. § 1910.120.

b. The Remedial Action Work Plan shall include the
following: (1) the schedule for completion of the Remediil
Action; (2) the method for selection of the contractor; (3) a
schedule for developing and submitting other required Rem:dial
Action plans (i.e., the Remedial Action Sampling and Anal:sis
Plan (RA SAP); (4) a groundwater monitoring plan; (5) metliods
for satisfying permitting requirements; (6) a methodology for
implementation of the Operation and Maintenance Plan; (7) 3,
methodology for implementation of the Contingency Plan; (i) a
Construction Quality Assurance Project Plan (CQAPP), which shall
detail the approach to quality assurance during construction
activities at the Site, shall specify an independent quality
assurance team ("IQAT"), as described in the SOW, to condict a
quality assurance program during the construction phase ot the
project; (9)—§_ponstruction quality control plan (by
constructor); and (10) procedures and plans for the
decontamination of equipment and the disposal of contaminated
materials. The Remedial Action Work Plan also shall include a

schedule for implementation of all Remedial Action tasks
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identified in the final design submittal and shall identify the
initial formulation of the Settling Defendants’ Remedial Action
Project Team (which Team shall include the Supervising
Contractor).

c. Upon approval of the Remedial Action Work Plan by
EPA, after a reasonable opportunity for review and commen: by
the State, Settling Defendants shall implement the activi:ies

required under the Femedial Action Work Plan. The Settl.ing

Defendants shall sukmit to EPA and the Statg‘all.plans,
submittals, or other deliverables required under the approved
Remedial Action Work Plan in accordance with the approved
schedule for review and approval pursuant to Section XII
(Submissions Requiring Agency Approval). Unless otherwise:
directed by EPA, Settling Defendants shall not commence plysical
on-site activities at the Site prior to approval of the Remedial
Action Work Plan.

13. The Work performed by the Settling Defendants pursuant

to this Consent Decree shall, at a minimum, include the

obligation to achieve the Performance Standards.

14. Settling Defendants acknowledge and agree that nothing
in this Consent Decree, the SOW, or the Remedial Design or
Remedial Action Work Plans constitutes a warranty or

representation of any kind by Plaintiff that compliance wi:h
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work requirements set forth in the SOW and the Work Plans will
achieve the Performance Standards. Settling Defendants’
compliance with the work requirements shall not foreclose
Plaintiff from seeking compliance with all terms and conditions

of this Consent Decree, including, but not limited to, acltieving

the applicable Performance Standards.

15. Settling Defendants shall, prior to any off-Site
shipment of Waste Material from the Site to an out-of-state
waste management facility, provide written notification to the
appropriate state environmental official in the receiving
facility’s state and to the EPA Project Coordinator of suca
shipment of Waste Material. However, these notification
requirements shall not apply to any off-Site shipments when the
total volume of all such shipments will not exceed 10 cubic
yards.

a. The Settling Defendants shall include in the
written notification the following information, where available:
(1) the name and location of the facility to which the Wast=
Material is to be shipped; (2) the type and quantity of the
Waste Material to be shipped; (3) the expected schedule for the
shipment of the Waste Material; and (4) the method of
transportation. The Settling Defendants shall notify the siate

in which the planned receiving facility is located of any méjor
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changes in the shipment plan, such as a decision to ship ihe
Waste Material to another facility within the same state, or to
a facility in another state.

b. The identity of the receiving facility and state
will be determined by the Settling Defendants following tte
award of the contract for Remedial Action construction. The
Settling Defendants shall provide the information required by
Paragraph 15.a as soon as practicable after the award of the
contract and before the Waste Material is actually shipped.

VII. ADDITIQNAL RESPONSE ACTIONS

16. In the event. that EPA or the Settling Defendants
determine that additional response actions are necessary to meet
the Performance Stancdlards or to carry out the remedy selec:ed in
the ROD, notification of such additional response actions :hall
be provided to the Project Coordinator for the other party.

17. Within 30 days of receipt of notice from EPA pursuant
to Paragraph 16 that additional response actions are necessary,
or within such longer time as may be specified by EPA, Settling
Defendants shall submit for approval by EPA, after reasonalle
opportunity for review and comment by the State, a work plan for
the additional response actions. The plan shall conform to the
applicable requirements of Paragraphs 11 and 12. Upon approval

of the plan pursuant'to Section XII (Submissions Requiring
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Agéncy Approval), Settling Defendants shall implement the plan
for additional respcnse actions in accordance with the schedule
contained therein.

18. Any additional response actions that Settling

delekecl s Td etemonl”
Defendants propose are necessary to meet the Performance
Standards or to carry out the remedy selected in the ROD thall
be subject to approval by EPA, after reasonable opportunity for
review and comment by the State, and, if authorized by EP2,
shall be completed by Settling Defendants in accordance with
plans, specifications and schedules approved by EPA pursuant to
Section XII (Submissions Requiring Agency Approval).

19. Settling Deifendants may invoke the procedures set forth
in Section XX (Dispute Resolution) to dispute EPA’s
determination that additional response actions are necessary to
meet the Performance Standards or to carry out the remedy
selected in the ROD. Such disputes shall be resolved pursiant
to Paragraphs 63-66 of this Consent Decree.

VIII. EPA PERIODIC REVIEW

20. a. Settling Defendants shall conduct any studie:s and

investigations as requested by EPA in order to permit EPA o

conduct reviews at least every five years as required by Section

121(c) of CERCLA, 42 U.S.C. § 9621(c).i"p§i‘orfto Certificai.ion
of Completion of the Work pursuant to Section XV (Certification

é<—\\C ’{'(cl .



~26-

of Completion) herecf, Settling Defendants shall conduct -:he
requisite studies, investigations, or other response actions as
determined necessary by EPA, in order to permit EPA to conduct
the review of the Site required by Section 121(c) of CERCIlA.

If, upon such review, EPA determines prior to the Certification
of the Completion of the Work pursuant to Section XV herecf that
further response action in accordance with Sections 104 ox 106
of CERCLA, 42 U.S.C § 9604 or 9606, is appropriate at the Site,
Settling Defendants ihall implement such action. Any disgute
regarding the necessity for or scope of such further response
action shall be subject to judicial review pursuant to the
dispute resolution provisions in Section XX hereof to the =xtent
permitted by, and in accordance with, Section 113 of CERCL}\, 42
U.S.C. § 9613.

21. 1If required by Sections 113(k)(2) or 117 of CERCL)\, 42
U.S.C. §§ 9613(k)(2) or 9617, Settling Defendants and the public
shall be provided with an opportunity to confer with EPA on any
additional activities proposed by EPA during the five (5) year
review process and to submit written comments for the recoid
during the public comment period. After the period for
submission of written comments is closed, the Regional
Administrator, EPA Region IV, or his/her delegate, shall

(?re appropriate.

determine in writing if further actions

. N W
Mo dhy o
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22. If the Regional Administrator, EPA Region IV, or #W

his/her delegate, determines that information received, i1 whole
or in part, during the review conducted pursuant to Section
121(c) of CERCLA, 42 U.S.C. § 9621(c), indicates that the
Remedial Action is not protective of human health and the
environment, the Settling Defendants shall undertake any :urther
response actions EPA has determined are appropriate, unlesis
their liability for such further response actions is barred by
the Covenant Not to Sue set forth in Section XXII. Settling
Defendants shall submit a plan for such work to EPA for agpproval
in accordance with the prbcedures set forth in Section VI
(Performance of the Work by Settling Defendants) and shall
implement the plan approved by EPA. The Settling Defendants may
invoke the procedures set forth in Section XX (Dispute
Resolution) to dispute (1) EPA’s determination that the renedial
action is not protective of human health and the environmeat,
(2) EPA’s selection of the further response actions orderel as
arbitrary and capricious or otherwise not in accordance wi:h
law, or (3) EPA’s determination that the Settling Defendan:s’
liability for the further response actions requested is re:served

in Paragraphs 80, 81 or 83 or otherwise not barred by the

Covenant Not to Sue set forth in Section XXII. o

\

i

. A‘Lt “&. .k
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IX. QUALITY ASSURANCE, SAMPLING, and DATA ANALYSI!}

23. Settling Defendants shall use quality assurance, {
clcl\b"'t(-' -
quality control, and chain of custody procedures for all&

Yo
treatibility, design, compliance and monitoring samples in
accordance with EPA’s "Interim Guidelines and Specificaticns For
Preparing Quality Assurance Project Plans," December 1980,
Guidance (EPA/540/G87/003 and 004); "EPA NEIC Policies anc.
Procedures Manual," May 1978, revised November 1984, (EPA
330/9-78-001-R); and the Region IV Engineering Support Branch
Standard Operating Procedures and Quality Assurance Manual, and
subsequent amendments to such guidelines upon notification to
Settling Defendants of such amendments by EPA. Amended
guidelines shall apply only to procedures conducted after such
notification. Prior to the commencement of any monitoring

project under this Consent Decree, Settling Defendants shall

submit to EPA for approval, after a reasonable opportunity for

review and comment by the State, a Quality Assurance Projesct
delered " "py EPA § RS

Plan ("QAPP") that is consistent with the SOW, the NCP, the
A

above-identified quidance and all other applicable guidance

—

documents. If relevant to the proceeding, the Parties agree

JR—

that validated sampling data generated in accordance with ihe
QAPP(s) and reviewed and approved by EPA shall be admissible as
evidence, without objection, in any proceeding under this

Decree. Settling Defendants shall assure that EPA personnel and

Sl A
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EPA’s authorized representatives are allowed access at

Pr—

reasonable times to all laboratories utilized by Settling

Defendants in implementing this Consent Decree. In addit.ion,

| Settling Defendants shall assure that such laboratories shall
analyze all samples submitted by EPA pursuant to the QAPP for
quality assurance mcnitoring. Settling Defendants shall ¢nsure
that the laboratories utilized by them for the analysis o:
samples taken pursuant to this Decree perform all analyses
according to accepted EPA methods. Accepted EPA methods consist
of those methods which are documented in the "Contract Labh
Program Statement of Work for Inorganic Analysis," and the:
"Contract Lab Program Statement of Work for Inorganic Analysis,"
dated February 1988, and any amendments made thereto durirg the
course of implementing this Decree. Settling Defendants shall
ensure that all laboratories used by them for analysis of
samples taken pursuant to this Consent Decree participate in an
EPA or EPA-~equivalent QA/QC program.

24. Upon request, the Settling Defendants shall allow split
or duplicate samples to be taken by EPA or its authorized
repreéentatives. Sei:tling Defendants shall notify EPA not less
than 28 days in advance of any sample collection activity. In
addition, EPA shall have the right to take any additional
samples that EPA deems necessary. Upon request, EPA shall allow

the Settling Defendants to take split or duplicate samples of
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any samples it takes as part of the Plaintiff’s oversight of the
Séttling Defendants’ implementation of the Work.

25. Within 7 days of a request by EPA, Settling Defendants
shall provide EPA with 3 copies of the results of all sampling
and/or tests or other data obtained or generated by or on behalf
of Settling Defendants with respect to the Site and/or the
implementation of this Consent Decree.

26. Notwithstanding any provision of this Consent Decree,
the United States hereby retains all of its information
gathering and inspection authorities and rights, including
enforcement actions rrelated thereto, under CERCLA, RCRA andi any
other applicable statutes or regulations.

X. ACCESS

27. Commencing upon the date of lodging of this Conseat
Decree, the Settling Defendants agree that the United Stat:s
and its representatives, including EPA and its contractors.
shall have access at all times to the Site and any other
property to which access is required for the implementation of
this Consent Decree, to the extent access to the property :.s
controlled by Settling Defendants, for the purposes of
conducting any activity related to this Consent Decree
including, but not limited to:

a. Monitoring the Work;
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b. Verifying any data or information submitted :to the
United States;

¢. Conducting investigations relating to contamination
at or near the Site;

d. Obtaining samples

e. Assessing the need for, planning, or implementing
additional response actions at or near the Site;

f. Inspecting and copying records, operating logs,
contracts, or other documents maintained or generated by
Settling Defendants or their agents; and

g. Assessing Settling Defendants’ compliance with this
Consent Decree.

28. To the extent that the Site or any other property to
which access is required for the implementation of this Ccnsent
Decree is owned or controlled by persons other than Settling
Defendants, Settling Defendants shall use best efforts to secure
from such persons access for Settling Defendants, as well as for
the United States, ERS_§EgEg_ggg_§§§E£;representatives,
including, but not limited to, EPA and its contractors, as
necessary to effectuate this Consent Decree. Fof purposes of
this Paragraph "best efforts" includes the payment of reasonable
sums of money in consideration of access. If any access
required to complete the Work is not obtained within 45 dars of

the date of entry of this Consent Decree, or within 45 .,day: of
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the date EPA notifies the Settling Defendants in writing that

-32-

additional access beyond that previously secured is necessary,
Settling Defendants shall promptly notify the United Statz2s, and
shall include in that notification a summary of the steps
Settling Defendants have taken to attempt to obtain acces:i. The
United States may, as it deems appropriate, assist Settling
befendants in obtaining access. Settling Defendants sha..l
reimburse the United States, in accordance with the procecdures
set forth in Section XVII (Reimbursement of Response Costs), for
all costs incurred by the United States in obtaining access,
including, but not limited to, attorneys fees and any just.
compensation.

29. Notwithstanding any provision of this Consent Decree,
the United States retains all of its access authorities and
rights, including enforcement authorities related thereto, under
CERCLA, RCRA and any other applicable statute or regulatioans.

XI. REPORTING REQUIREMENTS

30. In addition to any other requirement of this Consant
Decree, Settling Defendants shall submit to EPA one copy aid to
the State one copy of written monthly progress reports tha:: (a)
describe the actions which have been taken toward achieving
compliance with this Consent Decree during the previous month;
(b) include a summary of all results of sampling and tests and

all other data received or generated by Settling Defendants or
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their contractors or agents in the previous month; (c) identify
all work plans, plans and other deliverables required by :his
Consent Decree to have been completed and submitted during the
previous month; (d) describe all actions, including, but not
limited to, data collection and implementation of work pl:ins,
which are scheduled for the next month and provide other
information relating to the progress of construction, incl.uding,
but not limited to, critical path diagrams, Gantt charts and
Pert charts; (e) include information regarding percentage of
completion, unresolved delays encountered or anticipated that
may affect the future schedule for implementation of the Vvork,
and a description of efforts made to mitigate those delays or
anticipated delays; (f) include any modifications to the work
plans or other schedules that Settling Defendants have prcposed
to EPA or that have been approved by EPA; and (g) describe all
activities undertaken in support of the Community Relations Plan
during the previous month and those to be undertaken in the next
month. Settling Defendants shall submit these progress reports
to EPA and the State by the 10th day of every month following
the entry of this Consent Decree until EPA notifies the Settling
Defendants pursuant {:0 Paragraph 48.b of Section XV
(Certification of Completion). If requested by EPA, Settling
Defendants shall also provide briefings for EPA to discuss the

progress of the Work. \
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31. The Settling Defendants shall notify EPA of any change
in the schedule described in the monthly progress reports for
the performance of any activity, including, but not limited to,
data collection and implementation of work plans, no later than
seven days prior to the performance of the activity.

32. Upon the occurrence of any event during performance of
the Work that Settling Defendants are required to report
pursuant to Section 103 of CERCLA or Section 304 of the
Emergency Planning and Community Right-to-gnow Act ("EPCRA'),
Settling Defendants shall within 24 hours of the on-set of such
event orally notify the EPA Project Coordinator or the Alternate
EPA Project Coordinator (in the event of the unavailability of
the EPA Project Coordinator), or, in the event that neither the
EPA Project Coordinator or Alternate EPA Project Coordinatcr is
available, the Emergency Response Section, Region IV, United
States Environmental Protection Agency. These reporting
requirements are in addition to the reporting required by CERCLA
Section 103 or EPCRA Section 304. Within 20 days of the onset
of such an event, Settling Defendants shall furnish to Plaiatiff
a written report, signed by the Settling Defendants'’ Projec:
Coordinator, setting forth the events which occurred and the
measures taken, and to be taken, in response thereto. With:n 30
days of the conclusion of such an event, Settling Defendants
shall submit a reporf 3etting forth all actions taken in

responSe thereto.
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33. Settling Defendants shall submit to the Court, E?’A and
the State each year, within 30 days of the anniversary of the
entry of the Consent Decree, a report setting forth the si:atus
of the Work, which shall at a minimum include a statement of
major milestones accompliéhed in the preceding year, a st¢tement
of tasks remaining to be accomplished, and a schedule for
implementation of th2 remaining Work. Settling Defendants shall
submit three copies of the report to EPA and three copies of the
report to the State.

34. Settling Defendants shall submit the number of copies
specified in the SOW of all plans, reports, and data required by
the SOW, the Remedial Design Work Plan, the Remedial Actioa Work
Plan, or any other approved plans to EPA in accordance wit1 the
schedules set forth in such plans. Settling Defendants shall
simultaneously submit 3 copies of all such plans, reports and
data to the State.

35. All reports and other documents submitted by Sett..ing
Defendants to EPA (other than the monthly progress reports
referred to above) which purport to document Settling
Defendants’ compliance2 with the terms of this Consent Decree
shall be signed by an authorized representative of the Settling

Defendants.
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XII. SUEMISSIONS REQUIRING AGENCY APPROVAL

36. After review of any plan, report or other item which is
required to be submitted for approval pursuant to this Consent
Decree, EPA, after reasoﬁable opportunity for review and comment
by the State, shall: (a) approve, in whole or in part, the
submission; (b) approve the submission upon specified

conditions; (c) modify the submission to cure the deficiercies;

Add“a” (d)&disapprove, in whole or in part, the submission, directing

"cl\fa“\f" o

SQV“"
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that the Settling Defendants modify the submission; or (e) any

combination of the above.
37. In the event of approval, approval upon conditiorns, or

modification by EPA, pursuant to Paragraph 36(a), (b) or (c),

Settling Defendants shall proceed to take any action required by
the plan, report, or other item, as approved or modified by EPA
subject only to the S$ettling Defendants’ right to invoke the
Dispute Resolution procedures set forth in Section XX (Disoute
Resolution) with respect to the modifications or conditions made

by EPA. In the event. that EPA modifies the submission to :ure

——

the deficiencies pursuant to Paragraph 36(c)_and the submission

has a material defect, EPA retains its right to seek stipulated

penalties as provided in Section XXI.

38. a. Upon receipt of a notice of disapproval pursuiant to

delikd.. Tor cnohiw Ao sany © ~modiliohaa
Paragraph 36(d),ASettling Defendants shall, within 14 days or
gl

such other time as specified by EPA in such notice, cogxrecti:. the

deficiencies and resubmit the plan, report, or other item for
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approval. Any stipulated penalties applicable to the

subm1551on, as provwded in Section XXI, shall accrue during the

l4-day period or otherwise spec1f1ed perlod but shall not be

e ————

payable unless the resubmission is disapproved or modified due

e e ————— e — - e ———— —_

to a material defect as provided in Paragraph 39.

e e e

b. Notwithstanding the receipt of notice of

disapproval pursuant to Paragraph 36(d), Settling Defendants

shall proceed, at the direction of EPA, to take any action
required by any non-deficient portion of the submission.

Implementation of any non-deficient portion of a submissicn

shall not relieve Settling Defendants of any liability for
ctiing Detendants o

stipulated penalties under Section XXI (Stipulated Penalties).

39. 1In the event that a resubmitted plan, report or cther
item, or portion thereof, is disapproved by EPA, EPA may again
require the Settling Defendants to correct the deficiencies, in
accordance with the preceding Paragraphs. EPA also retains the

right to amend or develop the plan, report or other item.

(#Settling Defendants shall implement any such plan, report, or

!

\J\,\i‘-\; LLL L

item as amended or developed by EPA, subject only to their right

to invoke procedures set forth in Section XX (Dispute

1 n u " - S\\D Sl
Resolution). Lolehd: e Lot Jeked s Tor ween % ey
40. If uponAresubmission a plan, report, or item is

disapproved or modified by EPA due to a material defect,

Settling Defendants shall be deemed to have failed?%o submit

d(kkai
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such plan, report, or item timely and adequately unless tae

Settling Defendants invoke the dispute resolution procedu:es set

‘\(_'I;R_LL B “”1:.0 Lo -

forth in Section XX (Dispute Resolution) and EPA’'s action is
A A

EXEEEEEEEQ pursuant to that Section. The provisions of S«ction
XX (Dispute Resolution) and Section XXI (Stipulated Penalt.ies)
shall govern the implementation of the Work and accrual ard
payment of any stipulated penalties during Dispute Resolut ion.
If EPA’s disapproval or modification is upheld, stipulatec

PE—

penalties shall accrue for such violation from the date on which

the initial submission was originally required, as provided in

Section XXI (Stipulated Penalties). Delerd ™  Tmpusaihan .. poshes
41. All plans, reports, and other items required to b2
submitted to EPA under this Consent Decree shall, upon approval

ddeked: “decand ... an"
or modification, by EPA, beﬁenforceable under this Consent

Decree. In the event EPA approves or modifies a portion of a
plan, report, or other item required to be submitted to EP.
under this Consent Decree, the approved or modified portion
shall be enforceable under this Consent Decree.

XIII. PROJECT COORDINATORS

42. Within 20 days of lodging this Consent Decree, Sei:itling

Pefendants and EPA will notify each other, in writing, of the
name, address and telephone number of their respective
designated Project Conrdinators and Alternate Project

Coordinators. If a Project Coordinator or Alternate Project
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Coordinator initially designated is changed, the identity of the
successor will be given to the other parties at least 5 working
days before the changes occur, unless impracticable, but :.n no
event later than the actual day the change is made. The
Settling Defendants’ Project Coordinator shall be subject to
disapproval by EPA and shall have the technical expertise
sufficient to adequately oversee all aspects of the Work. The
Settling Defendants’ Project Coordinator shall not be acting as
an attorney for any of the Settling Defendants in this matter.
He or she may assign other representatives, including other
contractors, to serve as a Site representative for oversight of
performance of daily operations during remedial activities.

43. Plaintiff may designate other representatives,
including, but not limited to, EPA employees, and federal
contractors and consultants, to observe and monitor the progress
of any activity undertaken pursuant to this Consent Decree.
EPA’'s Project Coordinator and Alternate Project Coordinato::
shall have the authority lawfully vested in a Remedial Pro:ject
Manager ("RPM") by the National Contingency Plan, 40 C.F.R. Part
300. In addition, EPA’'s Project Coordinator or Alternate
Project Coordinator shall have authority, consistent with the
National Contingency Plan, to halt any Work required by this
Consent Decree and to take any necessary response actions when

s/he determines that conditions at the Site constitute an
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emergency situation or may present an immediate threat to public
héalth or welfare or the environment due to release or
threatened release cf Waste Material.

44, At EPA’'s option, EPA’'s Project Coordinator and the
Settling Defendants’ Project Coordinator will meet or coniier on
a monthly basis.

XIV. ASSURANCE OF ABILITY TO COMPLETE WORK

45. Within 30 days of lodging of this Consent Decree,
Settling Defendants shall establish and maintain financial
security in the amount of $3,000,000 in one of the following
forms:

(a) A sureily bond guaranteeing performance of the
Work:;

(b) One or more irrevocable letters of credit
equalling the total estimated cost of the Wo:k;

(c) A trust fund;

(d) A guaranty to perform the Work provided by one or
more parent corporations or subsidiaries, or by
one or more unrelated corporations that have a
substantial business relationship with at le:st
one of the Settling Defendants; or

(e) A demonstration that one or more of the Settling

Defendants satisfy the requirements of 40 C.F.R.

Part 264.143(f).
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46. If the Settling Defendants seek to demonstrate tae
ability to complete the Work through a guarantee by a thircd
party pursuant to Paragraph 45(d) of this Consent Decree,
Settling Defendants shall demonstrate that the guarantor
satisfies the requirements of 40 C.F.R. Part 264.143(f). 1If
Settling Defendants seek to demonstrate their ability to
complete the Work by means of the financial test or the
corporate guaranty, they shall resubmit sworn statements
conveying the information required by 40 C.F.R. Part 264.143(f)
annually, on the anniversary of the effective date of this
Consent Decree. 1In the event that EPA determines at any time
that the financial assurances provided pursuant to this
paragraph are inadequate, Setting Defendants shall, within 30
days of receipt of notice of EPA’s determination, obtain and
present to EPA for approval one of the other forms of financial
assurance listed in Paragraph 45 of this Consent Decree.
Settling Defendants’ inability to demonstrate financial ability
to complete the Work shall not excuse performance of any
activities required under this Consent Decree.

XV. CERTIFICATION OF COMPLETION
47. Completion ¢of the Remedial Action.
a. Within 90 days after Settling Defendants conclude

that the Remedial Action has been fully performed and the

Performance Standards have been attained, Settling Defendarts
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shall so certify to the United States and shall schedule and
conduct a pre-certification inspection to be attended by
Settling Defendants and EPA. If, after the pre-certifica:ion
inspection, the Settling Defendants still believe that the
Remedial Action has been fully performed and the Performance
Standards have been attained, they shall submit a written report
to EPA for approval pursuant to Section XII (Submissions
Requiring Agency Approval) within 30 days of the inspecticn. 1In
the report, a registered professional engineer and the Settling
Defendants’ Project Coordinator shall certify that the Remedial
Action has been completed in full satisfaction of the
requirements of this Consent Decree. The written report shall
include as-built drawings signed and stamped by a professional
engineer. The report shall contain the following statemen:,
signed by a responsikle corporate official of a Settling
Defendant or the Settling Defendants’ Project Coordinator:

"To the best of my knowledge, after thorough investigat.ion,
I certify that the information contained in or accompanying
this submission is true, accurate and complete. I am iéware
that there are significant penalties for submitting false

information, including the ibility of fines and

imprisonment for knowing violations."

If, after completion of the pre-certification inspection ard
receipt and review of the written report, EPA, after reasonable
opportunity to review and comment by the State, determines that
the Remedial Action o1 any portion thereof has not been

completed in accordance with this Consent Decree or that thz
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Performance Standards have not been achieved, EPA will no:ify
Settling Defendants in writing of the activities that musi. be
undertaken to complete the Remedial Action and achieve the:
Performance Standards. EPA will set forth in the notice &
schedule for performance of such activities consistent with the
Consent Decree and the SOW or require the Settling Defendeénts to
submit a schedule to EPA for approval pursuant to Section XII
(Submissions Requiring Agency Approval). Settling Defendants
shall perform all activities described in the notice in
accordance with the specifications and schedules establishad
pursuant to this Paragraph, subject to their right to invoke the
dispute resolution procedures set forth in Section XX (Disjute
Resolution).

b. If EPA ccncludes, based on the initial or any
subsequent Certification of Completion by Settling Defendants
and after a reasonable opportunity for review and comment Ly the
State, that the Remedial Action has been fully performed in
accordance with this Consent Decree and that the Performanc:e
Standards have been achieved, EPA will so certify in writirg to
Settling Defendants. This certification shall constitute the
Certification of Completion of the Remedial Action for purroses
of this Consent Decree, including, but not limited to, Section
XXII (Covenants Not to Sue by Plaintiff). Certification of
Completion of the Remedial Action shall not affect Settling

_ v
Defendants’ obligations under this Consent Decre??
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48. Completion of the Work

a. Within 90 days after Settling Defendants conclude
that all phases of the Work (including O & M), have been {ully

performed, Settling Defendants shall schedule and conduct a

————

pre-certification inspection to be attended by Settling
pre-cert.

Defendants and EPA. If after the pre-certification inspection,

the Settling Defendants still believe that the Work has been_
~ ——deleted SBu_J{:, to Hw VS bj.l
fully performed, Settling Defendants shall submit a written

A

report by a registered professional engineer stating{that the
L&t:’ A Cﬂd\l\t7,,j

Work has been complet:ed in full satisfaction of the requirements

of this Consent Decree. The report shall contain the following
statement, signed by a responsible corporate official of a
Settling Defendant or the Settling Defendants’ Project

Coordinator:

"To the best. of my knowledge, after thorough
investigaticn, I certify that the information con:ained
in or accompanying this submission is true, accurate
and complete. I am aware that there are significant
penalties for submitting false information includ:ng
the possibility of fines and imprisonment for knovwring
violations." ——

I1f, after review of the written report, EPA, after reasonablle
opportunity to review and comment by the State, determines that
any portion of the Work has not been completed in accordance
with this Consent Decree, EPA will notify Settling Defendarts in
writing of the activities that must be undertaken to complete

the Work. EPA will set forth in the notice a schedule.for
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performance of such activities consistent with the Consen:
Decree and the SOW cr require the Settling Defendants to :submit
a schedule to EPA for approval pursuant to Section XII
(Submissions Requiring Agency Approval). Settling Defendants
shall perform all activities described in the notice in
accordance with the specifications and schedules establisled
therein, subject to their right to invoke the dispute resclution
procedures set forth in Section XX (Dispute Resolution).

b. If EPA concludes, based on the initial or any
subsequent Certification of Completion by Settling Defendants,
and after a reasonable opportunity for review and comment by the
State, that the Work has been fully performed in accordanc2 with
this Consent Decree, EPA will so notify the Settling Defenilants
in writing.

XVI. EMERGENCY RESPONSE
49. In the event of any action or occurence during the
performance of the Work which causes or threatens a releas« of

Waste Material from or at the Site that constitutes an emeigency

situation or may present an immediate threat to public health or
welfare or the environment, Settling Defendants shall, sub:ect
to Paragraph 50, immediately take all appropriate action tc
prevent, abate, or minimize such release or threat of release,
and shall immediately notify EPA’s Project Coordinator, or, if

the Project Coordinator is unavailable, EPA’s Alternate Project
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Coordinator. If neither of these persons is available, the
Settling Defendants shall notify the EPA Emergency Respon:e
Unit, Region 1IV. Settling Defendants shall take such aci:ions
in consultation with EPA’s Project Coordinator or other
available authorized EPA officer and in accordance with all
applicable provisions of the Health and Safety Plans, the
Contingency Plans, and any other applicable plans or docunents
developed pursuant to the SOW. In the event that Settling
Defendants fail to take appropriate response action as required
by this Section, and EPA takes such action instead, Settling
Defendants shall reimburse EPA for all costs of the response
action not inconsistent with the NCP pursuant to Section XVII
(Reimbursement of Resiponse Costs).

50. Nothing in the preceding Paragraph or in this Consent
Decree shall be deemed to limit any authority of the United
States to take, direct, or order all appropriate action or to
seek an order from the Court to protect human health and the
environment or to prevent, abate, respond to, or minimize an
actual or threatened release of Waste Material on, at, or from
the Site.

XVII. REIMBURSEMENT OF RESPONSE COSTS

51. Within 30 days of the effective date of this Consent

Decree, Settling Defendants shall pay to the United States

S , in the form of a certified check or checks made
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payable to "EPA Hazardous Substance Superfund," and referancing
CERCLA Number TJB04D0673 and DOJ Case Number 90-11-3-104A in
reimbursement of Past Response Costs. The Settling Defen:dants
shall forward the certified check(s) to the United States
Environmental Protection Agency, Region IV, ATTENTION:
Superfund Accounting, P.0. Box 100142, Atlanta, Georgia 10384
and shall send copies of the check(s) to the United Sates as
specified in Section XXVII (Notices and Submissions).

52. Settling Defendants shall reimburse the United States

for all Future Response Costs not inconsistent with the Nationa%;} A<

Contingency Plan incurred by the United States. From time to

EETEL the United States will send Settling Defendants a bill
requiring payment.EEEP includes EPA’s certified Agency Finincial
Management System summary data (SPUR Report) or such other
summary or accounting as certified by EPA, which includes all
direct and indirect costs incurred by EPA and DOJ and their
contractors. Settling Defendants shall make all payments vithin
30 days of Settling Defendants’ receipt of each bill requiring
payment, except as otherwise provided in Paragraph 53. The
Settling Defendants shall make all payments required by this
Paragraph in the manner described in Paragraph 51.

53. Settling Defendants may contest payment of any Future
Response Costs under Paragraph 52 if they determine that thz

United States has made an accounting error or if they alleg:2
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that a cost item that is included represents a cost that .s
inconsistent with the NCP. Such objection shall be made :.n
writing within 30 days of receipt of the bill and must be sent
to the United States pursuant to Section XXVII (Notices and
Submissions). Any such objections shall specifically identify
the contested Future Response Costs and the basis for
objection. 1In the event gffgg_ggjgg;ign, the Settling
Defendants shall within the 30 day period pay all uncontested
Future Response Costs in the manner described in Paragraplk 51.
Simultaneously, the 5ettling Defendants shall establish ar
interest bearing escrow account in a bank duly chartered in the
State of Georgia and remit to that escrow account funds
equivalent to the amount of the contested Future Response
Costs. The Settling Defendants shall send to the United States,
as provided in Section XXVII (Notices and Submissions), a -opy
of the transmittal letter and check paying the uncontested
Future Response Costsi, and a copy of the correspondence that
establishes and funds the escrow account, including, but not
limited to, information containing the identity of the ban<t and
bank account under which the escrow account is established as
well as a bank statement showing the initial balance of the
escrow account. Simultaneously with establishment of the «scrow
account, the Settling Defendants shall initiate the Dispute

Resolution procedures in Section XX (Dispute Resolution). If
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the United Sates prevails in the dispute, within 5 days of the
resolution of the dispute, the Settling Defendants shall direct
the escrow holder to remit the escrowed funds (with accruad
interest) to the United States in the manner described in
Paragraph 50. If the Settling Defendants prevail concerning any
aspect of the contested costs, the Settling Defendants shiill
direct the escrow holder to remit payment for that portion of
the costs (plus associated accrued interest) for which they did
not prevail to the United States in the manner described in
Paragraph 50; Settling Defendants shall be disbursed the lalance
of the escrow account. The dispute resolution procedures set
forth in this Paragraph in conjunction with the procedures set
forth in Section XX (Dispute Resolution), shall be the exclusive
mechanisms for resolving disputes regarding the Settling
Defendants’ obligation to reimburse the United States for its
Future Response Costsi.

54. In the event that the payments required by paragraph 50

are not made within 30 days of the effective date of this

Consent Decree or the payments required by paragraph 52 are not
N e

made within 30 days of the Settling Defendants’ receipt of the

————

bill, Settling Defendants’ shall pay interest on the unpaic
balance at the rate established pursuant to Section 107(a) of
CERCLA, 42 U.S.C. § 9507. The interest on Past Response (Ccsts

shall begin to accrue on the effective date of the Consent
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Decreé. The interesit on Future Response Costs shall begii to
accrue 30 days after the Settling Defendants’ receipt of :he
bill. Payments made under this Paragraph shall be in add.ition
to such other remedies or sanctions available to Plaintif: by
virtue of Settling Defendants' failure to make timely payrents
under this Section.
XVIII. INDEMNIFICATION AND INSURANCE

55. The United States does not assume any liability ty
entering into this agreement or by virtue of any designation of
Settling Defendants as EPA’s authorized representatives under

Section 104(e) of CERCLA, 42 U.S.C. § 9604(e). Settling

Defendants shall indemnify, save and hold harmless the United
States and its officials, agents, employees, contractors,
subcontractors, or representatives for or from any and all
claims or causes.of action arising from, or on account of, acts
or omissions of Settling Defendants, their officers, direcors,
employees, agents, contractors, subcontractors, and any pei:sons
acting on their behalf or under their control, in carrying out
activities pursuant to this Consent Decree, including, but not
limited to, any claims arising from any designation of Settling
Defendants as EPA’s authorized representatives under Secticn
104(e) of CERCLA. Further, the Settling Defendants agree to pay
the United States all costs it incurs including, but not limited

to, attorneys fees and other expenses of litigation anqd
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settlement arising :from, or on account of, claims made against
the United States based on acts or omissions of Settling
Defendants, their officers, directors, employees, agents,
contractors, subcontractors, and any persons acting on th:2ir
behalf or under their control, in carrying out activities
pursuant to this Consent Decree. The United States shall not
be held out as a party to any contract entered into by or on
behalf of Settling Defendants in carrying out activities
pursuant to this Consent Decree. Neither the Settling
Defendants nor any contractor shall be considered to be ar. agent
of the United States.

56. Settling Defendants waive all claims against the United
States for damages or reimbursement or for set-off of any
payments made or to e made to the United States, arising from
or on account of any contract, agreement, or arrangement batween
any one or more of Settling Défendants and any person for
performance of Work ¢on or relating to the Site, including, but
not limited to, claims on account of construction delays. 1In
addition, Settling Defendants shall indemnify and hold harnless
the United States with respect to any and all claims for dimages
or reimbursement arising from or on account of any contraci:,
agreement, or arrangement between any one or more of the
Settling Defendants and any person for performance of Work on or
relating to the Site, including, but not limited to, claime on

account of construction delays.
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57. No later than 15 days/ before commencing any on-site

Wofk, Settling Defer.dants shall secure, and shall maintaiin until
:;;;Ifirst anniversary of EPA’s Certification of Completion of
the Remedial Action pursuant to Paragraph 48.b of Section XV
(Certification of Completion) comprehensive general liability
and automobile insurance with limits of $3,000,000, combired
single limit naming as insured the United States. 1In addition,
for the duration of this Consent Decree, Settling Defendarts
shall satisfy, or shall ensure that their contractors or
subcontractors satisfy, all applicable laws and regulations
regarding the provision of worker’s compensation insurance for
all persons performing the Work on behalf of Settling Defendants
in furtherance of this Consent Decree. Prior to commencemzant of
the Work under this (onsent Decree, Settling Defendants shaill

provide to EPA certificates of such insurance and a copy o. each

insurance policy. Settling Defendants shall resubmit such

certificates and copies of such policies each year on the _

anniversary of the effective date of this Consent Decree. If

Settling Defendants demonstrate by evidence satisfactory to EPA
that any contractor or subcontractor maintains insurance
equivalent to that described above, or insurance covering the
same risks but in a lesser amount, then, with respect to that
contractor or subcont:ractor, Settling Defendants need provide
only that portion of the insurance described above which is not

maintained by the contractor or subcontractor.
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XIX. FORCE MAJEURE

58. "Force majeure," for purposes of this Consent Decree,
is defined as any event arising from causes beyond the control
of the Settling Defendants or of any entity controlled by
Settling Defendants, including, but not limited to, their
contractors and subcontractors, that.delays or prevents tle
performance of any obligation under this Consent Decree despite
Settling Defendants’ best efforts to fulfill the obligaticn.

The requirements that the Settling Defendants exercise "best
efforts to fulfill the obligation" includes using best efforts
to anticipate any potential force majeure event and best efforts
to address the effects of any potential force majeure event (1)
as it is occuring; and (2) following the potential force majeure
event, such that the delay is minimized to the greatest extent
possible. "Force Majeure" does not include financial inability
to complete the Work or a failure to attain the Performanc:
Standards.

59. If any event occurs or has occurred that may delar the
performance of any obligation under this Consent Decree, whether
or not caused by a force majegre event, the Settling Defenclants
shall notify orallyS?PA's Projeé%kzogzglnator or, in his o1 her

=
absence, EPA’'s Alternate Project coordinator or, in the event

both of EPA’s designated representatives are unavailable, the

Director of the Waste Management Division, EPA Region IV, within
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48 hours of when Set.tling Defendants first knew or should have
known that the event might cause delay. Within 5 days
thereafter, Settlin¢g Defendants shall provide in writing :o EPA

an explanation and clescription of the reasons for the delay; the

anticipated duration of the delay; all actions taken or to be
taken to prevent or minimize the delay; a schedule for
implementation of any measures to be taken to prevent or
mitigate the delay or the effect of the delay; the Settling
Defendants’ rationale for attributing such delay to a force
majeure event if they intend to assert such a claim; and ¢
statement as to whether, in the opinion of the Settling
Defendants, such event may cause or contribute to an
endangerment to public health, welfare or the environment. The
Settling Defendants :hall include with any notice all available
documentation suppori:ing their claim that the delay was
attributable to a foice majeure for that event. Failure to>

e ———————————————

comply with the requirements set forth above shall preclud:z

Settling Defendants from asserting any claim of force majeire

for that event. Settling Defendants shall be deemed to hare

notice of any circumstance of which their contractors or
subcontractors had or should have had notice.

60. If EPA agrees that the delay or anticipated delay is
attributable to a force majeure event, the time for perforriance

of the obligations under this Consent Decree that are gffected
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by the force majeure event will be extended by EPA for suzh time
as is necessary to complete those obligations. An extension of
the time for performance of the obligations affected by tae
force majeure event shall not, of itself, extend the time for
performance of any subsequent obligation. If EPA does no:. agree
that the delay or anticipated delay has been or will be ciiused
by a force majeure event, EPA will notify the Settling
Defendants in writing of its decision. If EPA agrees that the
delay is attributable to a force majeure event, EPA will rotify
the Settling Defendants in writing of the length of the
extension, if any, for performance of the obligations affected
by the force majeure event.

61. If the Settling Defendants elect to invoke the dispute
resolution procedures set forth in Section XX (Dispute
Resolution), they shall do so no later than 15 days after
receipt of EPA’s notice. In any such proceeding, Settling
Defendants shall have the burden of demonstrating by a
preponderance of the evidence that the delay or anticipated
delay has been or will be caused by a force majeure event, that
the duration of the delay or the extension sought was or w.ill be
warranted under the circumstances, that best efforts were
exercised to avoid and mitigate the effects of the delay, «nd
that Settling Defendants complied with the requirements of

Paragraphs 58 and 59, above. If Settling Defendants carry this
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burden, the delay at issue shall be deemed not to be a violation
by Settling Defendants of the affected obligation of this

Consent Decree identified to EPA and the Court.

XX. DISPUTE RESOLUTION

62. Unless otherwise expressly provided for in this Consent
Decree, the dispute resolution procedures of this Section shall
be the exclusive mechanism to resolve disputes arising und=r or
with respect to this Consent Decree and shall apply to all
provisions of this Consent Decree. However, the procedures; set
forth in this Section shall not apply to actions by the Un.ited
States to enforce obligations of the Settling Defendants that
have not been disputed in accordance with this Section.

63. Any dispute which arises under or with respect to this
Consent Decree shall in the first instance be the subject cf

informal negotiations between the parties to the dispute. The

period for informal negotiations shall not exceed 20 days from
the time the dispute arises, unless such period is modified by

written agreement of the parties to the dispute. The dispute

shall be considered to have arisen when one party sends the
A

other partie%}a written Notice of Dispute.

64. a. In the event that the parties cannot resolve a
dispute by informal negotiations under the preceding Paragr:ph,
then the position advanced by EPA shall be considered bindirg

unless, within 10 daYs after the conclusion of the infermal

clc,b.:i'c,l B "r\C"-t\aﬂ,;; "
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negotiation period, Settling Defendants invoke the formal
dispute resolution procedures of this Section by serving »n the

United States a written Statement of Position on the mattoer in

- -

dispute, including, but not limited to, any factual data,
analysis or opinion supporting that position and any supporting
documentation relied upon by the Settling Defendants. .
b. Within fourteen (14) days after receipt of Settling
Defendants’ Statement of Position, EPA will serve on Settling
Defendants its Statement of Position, including, but not limited
to, any factual data, analysis, or opinion supporting that
position and all supporting documentation relied upon by EPA.
EPA’s Statement of Position shall include a statement as t»>
whether formal dispute resolution should proceed under Paraigraph
64 or 65. pddad
c. If there is disagreement between EPA and the
Settling Defendants as to whether dispute resolution should
proceed under Paragraph 64 or 65, the Parties shall follow the
procedures set forth in the Paragraph determined by EPA to be
applicable. However, if the Settling Defendants ultimately
appeal to the Court to resolve the dispute, the Court shall

determine which Paragraph is applicable in accordance with the

standards of applicability set forth in Paragraphs 64 and 65.
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65. Formal dispute resolution for disputes pertaining to
the selection or adequacy of any response action and all bother
disputes that are accorded review on the administrative racord
under applicable principles of administrative law shall b2
conducted pursuant to the procedures set forth in this
Paragraph. For purposes of this Paragraph, the adequacy of any
response action includes, without limitation: (1) the ade«quacy
or appropriateness c¢f plans, procedures to implement plan:, or
any other items requiring approval by EPA under this Consent
Decree; and (2) the adequacy of response actions performed
pursuant to this Consent Decree. Nothing in this Consent Decree
shall be construed to allow any dispute by Settling Defenclants
regarding the validity of the ROD or any of the ROD’s
provisions.

a. An administrative record of the dispute shall be
maintained by EPA and shall contain all Statements of Position,
including supporting documentation, submitted pursuant to this

Paragraph. qggre appropriate, EPA may allow submission of

supplemental Statements of Position by the Parties to the

dispute. ‘;r—

b. The Director of the Waste Management Divisiona, EPA

© —

delobed-
P2 jpep

Region IV, will issue a final administrative decision resolving
the dispute based on the administrative record described in

Paragraph 65.a. This decision shall be binding upon the
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Settling Defendants subject only to the right to seek judicial
review pursuant to Paragraphs 65.c and d.

c. Any acdministrative decision made by EPA pur:uant
to Paragraph 65.b shall be reviewable by this Court, prov:..ded
that a notice of judicial appeal is filed by the Settling
Defendants with the Court and served on all parties within 10
days of receipt of EPA’s decision. The notice of judicial
appeal shall include a description of the matter in dispute, the
efforts made by the parties to resolve it, the relief requested,
and the schedule, if any, within which the dispute must be
resolved to ensure orderly implementation of this Consent
Decree. The United States may file a response to Settling
Defendants'’ notice of judicial appeal.

d. In proceedings on any dispute governed by this
Paragraph, Settling Defendants shall have the burden of
demonstrating that the decision of the Waste Mangement Division
Director is arbitrarv and capricious or otherwise not in
accordance with law. Judicial review of EPA’'s decision shall be
the administrative record compiled pursuant to Paragraph 65.a.

66. Formal dispute resolution for disputes that neithoar
pertain to the selection or adequacy of any response actioa nor
are otherwise accorded review on the administrative record under

applicable principles of administrative law, shall be gove::ned

by this Paragraph. ' .
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a. Following receipt of Settling Defendants’

Statement of Positicn submitted pursuant to Paragraph 64, the

-

Waste Management Division Director, EPA Region IV, will iisue a

final decision resolving the dispute. The Waste Mangemeni:
Division Director’s decision shall be binding on the Sett .ing
Defendants unless, within 10 days of receipt of the decisi.on,
the Settling Defendants file with the Court and serve on &ll
Parties a notice of judicial appeal setting forth the matter in
dispute, the efforts made by the Parties to resolve it, tle
relief requested, and the schedule, if any, within which the
dispute must be resolved to ensure orderly implementation of the
Consent Decree. The United States may file a response to
Settling Defendants’ notice of judicial appeai.

b. Notwithstanding Paragraph L of Section I
(Background) of this Consent Decree, judicial review of any
dispute governed by this Paragraph shall be governed by
applicable provisions of law.

67. The invocation of formal dispute resolution proceiures
under this Section shall not of itself extend, postpone or
affect in any way any obligation of the Settling Defendant:s

under this Consent Decree not directly in dispute unless E’A or

the Court agrees otherwise. Stipulated penalties with respect

to the disputed matter shall continue to accrue but payment:

shall be stayed pending resolution of the dispute as pxoviced in
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Paragraph 76. Notwithstanding the stay of payment, stipulated
penalties shall accrue from the first day of noncompliance with
any applicable provision of this Consent Decree. In the event
that the Settling Defendants do not prevail on the disputed
issue, stipulated penalties shall be assessed and paid as
provided in Section XXI (Stipulated Penalties).
3XI. STIPULATED PENALTIES

68. Settling Defendants shall be liable for stipulated
penalties in the amounts set forth in Paragraphs 69 and 70 to
the United States for failure to comply with the requirements of
this Consent Decree specified below, unless excused under
Section XIX (Force Majeure). "Compliance" by Settling
Defendants shall include completion of the activities under this
Consent Decree or any work plan or other plan approved und2ar
this Consent Decree identified below in accordance with all
applicable requirements of law, this Consent Decree, the SOW,
and any plans or other documents approved by EPA pursuant i:0
this Consent Decree and within the specified time schedules
established by and approved under this Consent Decree.

69. a. The following stipulated penalties shall be
payable per violation per day to the United States for failure
to submit timely or adequate documents identified in

Subparagraph b of thiis Paragraph:



Pena
Perxr

lty Per Violation
Day

69.

$4,000
$6,000
$8,000

b. Documents

The RD Work Plan
The Preliminary Design

-62-

Period of Noncompliaice

1st through 14th clays
15th through 30th days
31st day and thereafter

The Prefinal /Final Design

The RA Work Plan

The Operation and Maintenance Plan

a. The following stipulated penalties shall be

payable per violation per day to the United States for failure

to submit timely or adequate reports listed in subparagrapa b of

this Par

Penalty Per Violation

agraph:

Per Day Period of Noncompliiince
$3,000 1st through 14th das
$5,000 15th through 30th days
$7,000 31st day and thereailiter
b. Documents

i. Sampling and Analysis Plan (SAP)

ii. RD Health and Safety Plan

iii. Treatability Study Work Plan

iv. Treatability Study Sampling and Analysis Plan
v. Treatability Study Health and Safety Plar

vi. Intermediate Design

vii. Project Delivery Strategy

viii.Construction Management Plan

ix. Construction Quality Assurance Project Plan

X. Construction Health and Safety Plan/Contingency

Plan

xi. Prefiinal Inspection Report .
xii. Remedial Action Report
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xiii.Remediation Goal Verification Plan

c. Stipulated penalties in the amount of $1000 per
violation per day shall be payable to the United States for
failure to submit timely or adequate monthly progress repoarts
pursuant to Section XI (Reporting Requirements).

71. In the event that EPA assumes performance of a
portion or all of the Work pursuant to Paragraph 84 of Sec:tion
XXII (Covenants Not to Sue by Plaintiff), Settling Defendints
shall be liable for a stipulated penalty in the améﬁnt of
$3,000,000. |

72. All penalties shall begin to accrue on the day after
the complete performance is due or the day a violation occurs, and
shall continue to accrue through the final day of the coriection
of the noncompliance or completion of the activity. Nothing
herein shall prevent the simultaneous accrual of separate
penalties for separate violations of this Consent Decree.

73. Following EPA’s determination that Settling
Defendants have failed to comply with a requirement of this
Consent Decree, EPA may give Settling Defendants written
notification of the same and describe the noncompliance. EPA may
send the Settling Defendants a written demand for the paymant of
the penalties. However, penalties shall accrue as providel in the
preceding Paragraph regardless of whether EPA has notified the

Settling Defendants cf a violation.
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74. All penalties owed to the United States under this
section shall be due and payable within 30 days of the Se:tling
Defendants’ receipt from EPA of a demand for payment of the
penalties, unless Settling Defendants invoke the Dispute
Resolution procedures under Section XX (Dispute Resolution). All
payments under this Section shall be paid by certified check made
payable to "EPA Hazardous Substances Superfund," shall be mailed
to Superfund Accounting, P.0O. Box 100142, Atlanta, Georgi: 30384
and shall reference ZCERCLA Number TJB04D673 and DOJ Case XNumber

90-11-3-104A. Copies of check(s) paid pursuant to this Section,

and any accompanying transmittal letter(s), shall be sent to the
United States as provided in Section XXVII (Notices and

Submissions). _deladed + “Neiflon ... - Russtron)

75.ﬁ§;;:;;yment of penalties shall not alter in any way
Settling Defendants’ obligation to complete the performanc: of
the Work required uncler this Consent Decree.

76. Penalties shall continue to accrue as provided in
Paragraph 72 during any dispute resolution period, but need not
be paid until the following:

a. If the dispute is resolved by agreement or by a
decision of EPA that is not appealed to this Court, accruec
penalties shall be paid to EPA within 15 days of the agreenent or

the receipt of EPA’s decision or order.
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b. If the dispute is appealed to this Court ani the
United States prevails in whole or in part, Settling Defendants

shall pay all accrued penalties determined by the Court to be.

owed to EPA within 60 days of receipt of the Court’s deciiiion or
order, except as provided in Subparagraph C below;

c. If the District Court’s decision is appealed by
any Party, Settling Defendants shall pay all accrued penalities

determined by the Di§££iQE~EQE£E*ES~be ow1ng to the Unitec

States into an interest-bearing escrow account within 60 cays of
receipt of the Court’s decision or order. Penalties shall be
paid into this account as they continue to accrue, at least
every 60 days. Within 15 days of receipt of the final apgellate
court decision, the escrow agent shall pay the balance of the
account to EPA or to Settling Defendants to the extent that they
prevail.

77. a. If Settling Defendants fail to pay stipulateil
penalties when due, the United States may institute proceeilngs

ddgded v " e’ ciharcgo ana

to collect the penalties, as wellﬁas interest. Settling
Defendants shall pay interest on the unpaid balance which :hall

v

begin to accruejon the date of demand made pursuant to Parigraph

73 at the rate pstablished pursuant to Section 107(a) of CLRCLA,

— —

42 U.S.C. § 9607.

ot
S S A daq O
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b. Nothing in this Section shall be construed as
prohibiting, altering, or in any way limiting the ability of the
United States to seek any other remedies or sanctions ava:.lable
by virtue of Settling Defendants’ violation of this Decree¢: or of
the statutes and requlations upon which it is based, incluiding,
but not limited to, penalties pursuant to Section 122(1l) cf
CERCLA, 42 U.S.C. § 9622(1).

78. Settling Defendants agree that no payments made under
this Section shall be tax deductible for Federal tax purposes.

XXII. COVENANTS NOT TQO SUE BY PLAINTIFF

79. In consideration of the actions that will be performed
and the payments that. will be made by the Settling Defendaats
under the terms of this Consent Decree, and except as
specifically providecl in Paragraphs 80, 81 and 83 of this
Section, the United States covenants not to sue or to take
administrative action against Settling Defendants pursuant to
Sections 106 and 107(a) of CERCLA and Section 7003 of RCRA
relating to the Site. Except with respect to future liability,
these covenants not to sue shall take effect upon the receipt by
EPA of the payments required by Paragraph 51 of Section XV1I
(Reimbursement of Response Costs). With respect to future
liability, these covenants not to sue shall take effect upon
Certification of Completion of Remedial Action by EPA pursuant

to Paragraph 48.b of Section XV (Certification of Completioa).
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These covenants not to sue are conditioned upon the compla2te and
satisfactory performance by Settling Defendants of their
obligations under this Consent Decree. These covenants not to
sue extend only to the Settling Defendants and do not extend to
any other person.

80. United States' Pre-certification reservations.

Notwithstanding any other provisions of this Consent Decree, the
United States reserves, and this Consent Decree is without
prejudice to, the right to institute proceedings in this a:ztion
or in a new action, or to issue an administrative order secking
to compel Settling Defendants (1) to perform further response
actions relating to the State; or (2) to reimburse the Uniied
States for additional costs of response if, prior to
certification of completion of the Remedial Action:
(1) conditions at the Site, previously unknown tc tpe
United States are discovereﬁ, or ddeded . (~k:bi22:
(2) information is received, in whole or in part, ¢t
after the entry of this Consent Decree,
and these previously unknown conditions or this information,
together with any other relevant information, indicate that the
Remedial Action is not protective of human health or the

environment.
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81. United States’ Post-certification reservations.

Notwithstanding any other provision of this Consent Decree:, the
United States reserves, and this Consent Decree is without.
prejudice to, the right to institute proceedings in this &éction
or in a new action, or to issue an administrative order se¢eking
to compel Settling Defendants (1) to perform further respcnse
action relating to the Site; or (2) to reimburse the United
States for additional costs of response if, subsequent to
certification of completion of the Remedial Action:
(i) conditions at the Site, previously unknown t> the
United States, are discovered after the
Certification of Eompletion, or
(2) information is received, in whole or in part,
after the Certification of Completion,
and these previously unknown conditions or this information
indicate that the Remedial Action is not protective of human
health or the environment.

82. For purposes of Paragraph 80, the information
previously received by and the conditions known to the United
State shall include only that information and those conditions
set forth in the Record of Decision and the administrative
record supporting the Record of Decision. For purposes of
Paragraph 81, the information previously received by and the

: dedaded © "Unlid Skbio!
conditions known to_ggﬁi%hall include only that information and
those éonditions set forth in the Record of Decisio % the

e e b
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administrative record suppor¥ting the Record of Decision, .and any
information receivec! by EPA |pursuant to the requirements of this

Consent Decree prior to Certification of Completion of the

Remedial Action.

83. General reservations of rights. The covenants not to

sue set forth above do not pertain to any matters other than
those expressly specified in Paragraph 79. The United Stetes
reserves, and this Consent Decree is without prejudice to, all
rights against Settling Defendants with respect to all otter
matters, including but not limited to, the following:
(1) claims based on any failure by Settling Defendants
to meet any requirement of this Consent Decree;
(2) liability arising from the past, present, or future
disposal, release, or threat of release of Waste
Materials ouvtside of the Site:
(3) liability for damages for injury to, destruct:..on
of, or loss of natural resources;
(4) liability for response costs that have been o1’ may
be incurred by any federal agencies which are trustees
for natural resources and which have spent, or may in
the future spend, funds relating to the Site;

(5) criminal liability;
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(6) liability for violations of federal or stat: law
which occur during or after implementation of the
Remedial Action; and

(7) liability for costs which the United States vill
incur related to the Site but which are not within the
definition of Future Response Costs.

84. In the event EPA determines that Settling Defendants
have failed to implement any provisions of the Work in an
adequate or timely manner, EPA may perform any and all portions
of the Work as EPA determines necessary. Settling Defendants
may invoke the procedures set forth in Section XX (Dispute
Resolution) to dispute EPA’s determination that the Settliag
Defendants failed to implement a provision of the Work in an
adequate or timely menner as arbitrary and capricious or
otherwise not in accordance with law. Such dispute shall he
resolved on the administrative record. Costs incurred by the
United States in performing the Work pursuant to this Paracraph
shall be considered Future Response Costs that Settling
Defendants shall pay pursuant to Section XVII (Reimbursemert of
Response Costs).

85. Notwithstanding any other provision of this Consent
Decree, the United States retains all authority and reserves all

rights to take any and all response actions authorized by law.
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XXIII. COVENANTS BY SETTLING DEFENDANTS
86. Settling Defendants hereby covenant not to sue and
agree not to assert any claims or causes of action against the
United States with respect to the Site or this Consent De:ree,
including, but not limited to, any direct or indirect claims for
reimbursement from the Hazardous Substance Superfund
(establiéhed pursuant to the Internal Revenue Code, 26 U.H.C. §
9507) through CERCLA Sections 106(b)(2), 111, 112, or 113 or any
other provision of law, any claim against any department, agency
or instfumentality of the United States related to the Site, or
any claims arising out of response activities at the Site.
However, the Settlingy Defendants reserve, and this Consent
Decree is without prejudice to, actions against the United
Stated based on negligent actions taken directly by the United
States (not including oversight or approval of the Settlinj
Defendants’ plans or activities) that are brought pursuant to
any statute other thean CERCLA and for which the waiver of
sovereign immunity is found in a statute other than CERCLA.
Nothing in this Consent Decree shall be deemed to constitui.e
preauthorization of a claim within the meaning of Section .11 of
CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300.700(d).
XXIV. EFFECT (F SETTLEMENT; CONTRIBUTION PROTECTION
87. Nothing in this Consent Decree shall be construed to

create any rights in, or grant any cause of action to, ,any

person not a party to this Consent Decree. The preceding
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sentence shall not he construed to waive or nullify any rights
than any person not a signatory to this Consent Decree ma:/ have
under applicable law. Each of the Parties expressly resarves
any and all rights (including, but not limited to, any right to
contribution), defenses, claims, demands, and causes of action
which each Party may have with respect to any matter,
transaction, or occurrence relating in any way to the Site
against any person not a party hereto.

88. With regard to claims for contribution against Settling
Defendants for matters addressed in this Consent Decree, the
Parties hereto agree that the Settling Defendants are entitled,
as of the effective date of this Consent Decree, to such
protection from contribution actions or claims as is provided by

CERCLA Section 113(f)(2), 42 U.S.C. § 9613(f)(2).

- cil/LL""c( B
89. The Settling Defendants agree that with respect t> any Phéaﬂph
suit or claim for contribution brought by them for matters uz‘ %
peed
related to this Consent Decree they will notify the United ;ﬁ

States in writing no later than 60 days prior to the initiiation
of such suit or claim.

90. The Settling Defendants also agree that with respact to
any suit or claim for contribution brought against them foi:
matters related to this Consent Decree, they will notify in
writing the United States within 10 days of service of the

complaint on them. In addition, Settling Defendants shall
sN_—\
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notify the United States within 10 days of service or recz2ipt of

any Motion for Summary Judgment and within 10 days of rec2ipt of

any order from a court setting a case for trial.

91. In any subsequent administrative or judicial proi:eeding
initiated by the United States for injunctive relief, recovery
of response costs, c¢r other appropriate relief relating to the
Site, Settling Defendants shall not assert, and may not
maintain, any defense or claim based upon the principles of
waiver, res ijudicata, collateral estoppel, issue preclusion,
claimsplitting, or other defenses based upon any contention that
the claims raised by the United States in the subsequent
proceeding were or should have been brought in the instant case;
provided, however, that nothing in this Paragraph affects the
enforceability of the covenants not to sue set forth in Section
XXI1I (Covenants Not to Sue by Plaintiff).

XXV. ACCESS_TO INFORMATION

92. Settling De:ifendants shall provide to EPA, upon request,
copies of all documents and information within their possession
or control or that of their contractors or agents relating to
activities at the Site or to the implementation of this Coasent
Decree, including, but not limited to, sampling, analysis, chain
of custody records, manifests, trucking logs, receipts, reports,
sample traffic routing, correspondence, or other documents or

information related to the Work. Settling Defendants shal.. also
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make available to EFA, for purposes of investigation,
information gathering, or testimony, their employees, agerts, or
representatives with knowledge of relevant facts concernirg the
performance of the Work.

93. a. Settling Defendants may assert business
confidentiality claims covering part or all of the documents or
information submittecd to Plaintiff under this Consent Decr:e to
the extent permitted by and in accordance with Section 104 'e)(7)
of CERCLA, 42 U.S.C. § 9604(e)(7) of CERCLA, and 40 C.F.R. §
2.203(b). Documents or information determined to be
confidential by EPA will be afforded the protection specified in
40 C.F.R. Part 2, Subpart B. If no claim of confidentiality
accompanies documents or information when they are submitted to
EPA, or if EPA has notifies Settling Defendants that the
documents or information are not confidential under the staidard
of Section 104(e)(7) of CERCLA, the public may be given acceoss
to such documents or information without further notice to
Settling Defendants.

b. The Settling Defendants may assert that certair.
documents, records and other information are privileged under
the attorney client privilege or any other privilege recognized
by federal law. If the Settling Defendants assert such a

privilege in lieu of providing documents, they shall provide the

Plaintiff with the following: (1) the title of the dogument .
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record, or information; (2) the date of the document, record, or
information; (3) the name and title of the author of the
document, record, or information; (4) the name and title of each
addressee and recipient; (5) a description of the content:s: of
the document, record, or information; and (6) the privilece
asserted by Settling Defendants. However, no documents, reports
or other information created or generated pursuant to the
requirements of this Consent Decree shall be withheld on the
grounds that they are privileged.

94. No claim of confidentiality shall be made with thes
respect to any data, including, but not limited to, all
sampling, analytical, monitoring, hydrogeologic, scientifi:,
chemical, or engineering data, or any other documents or
information evidencing conditions at or around the Site.

XXVI. RETENTION OF RECORDS

95. Until 10 years after the Settling Defendants’ recaipt
of EPA’s notification pursuant to Paragraph 48.b of Section XV
(Certification of Completion), each Settling Defendant shall
preserve and retain all records and documents in its possession
or control that relate in any manner to the performance of the
Work or the liability of any person for response action
conducted and to be conducted at the Site, regardless of any
corporate retention policy to the contrary. Until 10 years

after the Settling Defendants’ receipt of EPA's notifigation
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pursuant to Paragraph 48.b Section XV (Certification of
Completion), Settling Defendants shall also instruct theirc
contractors and agents to preserve all documents, records, and
information of whatever kind, nature or description relating to
the performance of the Work.

96. At the conclusion of this document retention per:.od,
Settling Defendants shall notify the United States at least 90
days prior to the destruction of any such records or docunents,
and, upon request by the United States, Settling Defendants
shall deliver any such records or documents to EPA. The
Settling Defendants may assert that certain documents, records
and other information are privileged under the attorney-client
privilege or any other privilege recognized by federal law. If
the Settling Defendants assert such a privilege, they shall
provide the plaintiff with the following: (1) the title of the
document, record, or information; (2) the date of the docunent,
record, or informaticn; (3) the name and title of the author of
the document, record, or information; (4) the name and tit..e of
each addressee and recipient; (5) a description of the sub:ect
of the document, record, or information; and (6) the privilege
asserted by Settling Defendants. However, no document, reports
or other information created or generated pursuant to the
requirements of the Consent Decree shall be withheld on the

grounds that they are privileged. .
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97. Each Settling Defendant hereby certifies, indiviiually,
that it has not altered, mutilated, discarded, destroyed or
otherwise disposed cf any records, documents or other
information relating to its potential liability regarding the
Site since notification of potential liability by the Unitied
States or the State or the filing of suit against it regaiding
the Site and that it has fully complied with any and all FPA
requests for information pursuant to Section 104(e) and 1z2(e)
of CERCLA and Section 3004 of RCRA.

XXVII. NOTICES AND SUBMISSIONS

98. Whenever, under the terms of this Consent Decree,
written notice is required to be given or a report or other
document is required to be sent by one party to another, it
shall be directed to the individuals at the addresses specified
below, unless those individuals or their successors give notice

of a change to the other parties in writing. All notices and

submissions shall be considered effective upon receipt, un..ess

otherwise provided. Written notice as specified herein sh:ill

constitute complete satisfaction of any written notice
requirement of the Consent Decree with respect to the United

States, EPA, and the Settling Defendants, respectively.
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As to the United Steates:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice
P.O0. Box 7611
Ben Franklin Station
Washington, D.C. 20044

Re: DJ # 90-11-3-104A

and

Director, Waste Mang:ement Division

United States Enviroanmental Protection Agency
Region 1V

345 Courtland Street, N.E.

Atlanta, Georgia 30365

As to EPA:

Ralph Howard

EPA Project Coordinator

United States Envirommental Protection Agency
Region IV

345 Courtland Street, N.E.

Atlanta, Georgia 30265

As to the Settling Defendants:

[Name ]
Settling Defendants’ Project Coordinator:
[Address)

XXVIII. EFFECTIVE DATE
99. The effective date of this Consent Decree shall be the
date upon which this Consent Decree is entered by the Court,

except as otherwise pirrovided herein.
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XXIX. RETENTION OF JURISDICTION

100. This Court retains jurisdiction over both the su>sject
matter of this Consent Decree and the Settling Defendants for
the duration of the performance of the terms and provisions of
this Consent Decree for the purpose of enabling any of the
Parties to apply to the Court at any time for such further:
order, direction, and relief as may be necessary or approjpriate
for the construction or modification of this Consent Decre¢e, or
to effectuate or enforce compliance with its terms, or to
resolve disputes in accordance with Section XX (Dispute
resolution) hereof.

XXX. APPENDICES

101. The following appendices are attached to and
incorporated into this Consent Decree:

"Appendix A" is the ROD.

"Appendix B" is the SOW.

"Appendix C" is the description of the Site.

"Appendix D" is the complete list of the Settling
Defendants.

XXXI. COMMUNITY RELATIONS

102. Settling Defendants shall propose to EPA the levael to
.\—-——-———
which they choose to participate in the community relations plan
to be developed by EPA. EPA will determine the appropriate: role
for the Settling Defendants under the Plan. Settling Deferdants

shall also cooperate with EPA in providing information regerding
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the Work to the public. As requested by EPA, Settling
Defendants shall participate in the preparation of such
information for dissemination to the public and in public
meetings which may be held or sponsored by EPA to explain
activities at or relating to the Site.

XXXII. MODIFICATION

103. Schedules specified in this Consent Decree for j:] qugecl

completion of the Work may be modified by agreement of“YEP2 and

the Settling Defendants. All such modifications shall be made
s P ' deickd o dats t " He
in ertlng{-/ i C.\r\; a CTpo F\U ot e (oot red

104. No material modifications shall be made to the SOW

!eukif\)without written notification to and written approval of th2

r\q,
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United States, Settling Defendants, and the Court. Prior :o
providing its approvel to any modification, the United Sta:es
will provide the State with a reasonable opportunity to revriew
and comment on the proposed modification. Modifications to the
SOW, the Remedial Design Work Plan, and the Remedial Action Work
Plan that do not materially alter those documents may be m:de by
written agreement between EPA, after providing the State with a
reasonable opportunity to review and comment on the proposed
modification, and the Settling Defendants. A copy of any such

modifications shall be filed with the Court.

Prchin”
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105. Nothing in this Consent Decree shall be deemed t> alter

the Court's power to enforce, supervise or approve modific:ations
to this Consent Decree.
XXXIII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

106. This Consent Decree shall be lodged with the Cou::it for
a period of not less than thirty (30) days for public not:.ce and
comment in accordance with section 122(d)(2) of CERCLA, 4.
U.s.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States
reserves the right to withdraw or withhold its consent if the
comments regarding the Consent Decree disclose facts or
considerations which indicate that the Consent Decree is
inappropriate, improper, or inadequate. Settling Defendarts
consent to the entry of this Consent Decree without further
notice.

107. If for any ireason the Court should decline to approve
this Consent Decree :in the form presented, this agreement is
voidable at the sole discretion of any party and the terms of
the agreement may not. be used as evidence in any litigation
between the Partiesl.

X¥XIV. SIGNATORIES/SERVICE

108. Each undersigned representative of a Settling Def:ndant
to this Consent Decree and the Assistant Attorney General ior
Environment and Natural Resources of the Department of Jusiice

certifies that he or she is fully authorized to enter into the
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terms and conditions of this Consent Decree and to execute and
legally bind such party to this document.

109. Each Settling Defendant hereby agrees not to oppose
entry of this Consent Decree unless the United States has
notified the Settling Defendants in writing that it no loager
supports entry of the Consent Decree.

110. Each Settling Defendant shall identify, on the a:tached
signature page, the name and address of an agent who is
authorized to accept service of process by mail on behalf of
that party with respect to all matters arising under or relating
to this Consent Decree. Settling Defendants hereby agree to
accept service in that manner and to waive the formal service
requirements set forth in Rule 4 of the Federal Rules of (ivil
Procedure and any applicable local rules of this Court,

including, but not limited to, service of a summons.

SO ORDERED THIS DAY OF , 1991,

United States District Judge

.
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the

matter of United States v. ABCO Industries, Ltd., et al.,

relating to the Medley Farm Superfund Site.

Date:

FOR THE UNITED STATES OF AMERICA

Richard B. Stewart

Assistant Attorney General

Environment and Natural Resources
Division

U.S. Department of Justice

Washington, D.C. 20530

Adam M ushne

Environmental Enforcement Section

Environment and Natural Resotrces
Division

U.S. Department of Justice

Washington, D.C. 20530

[Name ]

Assistant United States Attorney
District of South Carolina

U.S. Department of Justice
(Address]
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Ray Ludwiszewski
Acting Assistant Administrator for
Enforcement
U.S. Environmental Protection
Agency
401 M Street, S.W.
Washington, D.C. 20460

Lawrence Grone

\ﬁffIE€'6§‘§HES§Eément

U.S. Environmental Protectiorn
Agency

401 M Street, S.W.

Washington, D.C. 20460

Greer C. Tidwell

Regional Administrator, Regicn IV

U.S. Environmental Protectior
Agency

345 Courtland Street, N.E.

Atlanta, Georgia 30365

Elaine G. Levine

Assistant Regional Counsel

U.S. Environmental Protection
Agency

Region IV

345 Courtland Street, N.E.

Atlanta, Georgia 30365
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THE UNDERSIGNED PARTY enters into this Consent Decree in i.he
matter of United States v. ABCO Industries, Ltd. et al.,
relating to the Medley Farm Superfund Site.

Type name of entity

Date: By:
Title:

Attest:

By:
Title:

(CORPORATE SEAL)

Agent Authorized to Accept Service on Behalf of Above-signed
Party:

Name:

Title:

Address:

Note: A separate signature page must be signed by each
corporation, individual or other legal entity that is
settling with the United States.

»



